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ABSTRACT
A recent questioning of merger rules. Europe has seen itself crossed in recent years by the
emergence of new concerns opening the debate on the rules and objectives of merger policy. This
material, dominated by an objective of efficiency and consumer welfare, is being jostled by new
values when we thought it had reached maturity. The rules of competition would be obsolete, their
objectives outdated, their methods short-sighted, it would be urgent to revise from top to bottom these
rules of the 20th century incapable of understanding the 21st !1
Competition policy versus industrial policy. The failures of certain merger projects, such as
the rejection of the concentration operation between Alstom and Siemens, bring to the fore the
outdated character of the current European rules on mergers. One of the strong criticisms is to say that
European competition law frustrates any industrial policy allowing the emergence of European
champions and does not take sufficient account of the competition that European companies face
from third-party companies whose do not play by the same rules of the game, in a globalized
economy.
Companies are not subject to the same regulations in a global market. The main objections
consist in noting that other countries are not subject to the same constraints and often have greater
leeway to support the implementation of industrial projects that may contravene competition rules. In
Europe, however, competition law prevails over industrial policies. Thus, one of the main
recommendations consists in rebalancing between competition policy and industrial policy so that the
objectives of the latter can be deployed2.
Balance between openness and protection. The analysis of this report aims to highlight
whether it is within the competence and the objective of the European Commission to support the
international expansion of European companies when the operation is problematic on European
territory. The European Commission responds in the negative and makes competition policy an
apolitical law and autonomous from all considerations. Moreover, it does not wish to modify the
horizon field that it uses to assess the effects of the concentration.
Balance between protectionism and industrial leadership. It is therefore desirable to reflect
on whether it is necessary to reform the rules of merger, allowing a balance between openness and
protectionism and the development of a common European strategy to deal with American
protectionism and Chinese colbertism. Opinions are divided here, while political powers plead for an
overhaul, economists and lawyers do not seem to have the same approach. The question pending is
how to reduce exposure to protectionism while restoring industrial leadership at home ?

1

Contrôle des concentrations - La « faute politique » serait de politiser le contrôle des concentrations - Repère par David

BOSCO
2

Fondation Robert Schuman - Politique de concurrence et politique industrielle : Pour une réforme du droit européen
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INTRODUCTION

European competition law is popular over boundaries for its efficacy, credibility, utility and its
good articulation with national states members policies. Its credibility takes root in the application
of stable rules in long term without any considerations and modifications because of political
opportunities3.
A new economy requiring new competition tools. The emergence of a globalized economy
has upset the foundations of competition rules. The European Commission very quickly assessed
the new challenges of such an economy and in a 2019 speech, the competition commissioner
Margrethe Vestager said « The challenges we’re facing, at the start of this new decade, mean that
we need to look again at the tools we use to enforce the competition rules (…) Keeping the rulebook
up to date »
Globalization and industrial policy. While we thought that the machine was going to start
rolling to lead to an evolution of the rules of competition, a debate is born since the failure of
ambitious projects aimed at creating European champions. A movement of contestability of
competition rules is loudly voiced, underlining the need for a more intertwined relationship between
competition and industrial policies. This is where the idea of participatory antitrust4 law was born.
But that's not all, former chief competition officers insisted that « The economic and political
environment in which competition law is enforced and applied has changed extensively over the last
decade. Globalization and a renewed focus on industrial policy have generated calls for more
flexible competition policy (…) there are strong arguments in favor of an active industrial policy at
European and national level. Both state aid control and competition policy need to take account of
the international dimension of markets, and a dynamic assessment of competitive pressures in
markets is essential... »5
A new industrial revolution requiring a reform of competition rules. While Europe has
fallen behind in the digital sector, which it is trying to catch up with through new regulations such

3

Projet de rapport sur le rapport annuel sur la politique de concurrence de l’Union européenne (2019/2131[INI]), Rapport

Parlement européen 2019, Parlement européen, Commission des a aires économiques et monétaires, YON-COURTIN
Stéphanie (rapporteuse), 26 novembre 2019.
4

Jean TIROLE « Competition policy at a crossroad » YouTube, 28 novembre 2019

5

Philip LOWE ”Competition and industrial policy in Europe: how can they work together?” Oxera, October 2019
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as the DMA and DSA or the RGPD6, the question is whether it is not also time to dust off the
competition rules and especially the merger rules. The decision in the Alstom-Siemens case
appeared, for some, to be the product of European economic law which ignores the fact that, in
globalized markets, not everyone is playing by the same rules of the game, the same interests, same
tax. It is understandable, European companies have the feeling of not benefiting from a “level
playing field” to sell their productions in the whole of the global market.
The purposes of European competition policy. In such a context, the question also arises of
the objectives of competition policy in terms of consumer welfare and a more global reflection
around the notion of general interest.
While American policy has opted for a protectionist approach to its companies and its market, and
China has a more Colbertist and aggressive approach7, the EU has opted for an ordo-liberal
approach where competition rules take precedence over all other policies, including industrial
policies. The principle of this approach is simple, the State has an important role in creating a
framework for economic activity ensuring the free exercise of market laws. Public authorities must
monitor the behavior of companies and prohibit those that could prove harmful to the respect of
economic freedoms. But the State should not intervene in the operation of industrial structures to
stimulate a particular sector or company. Conversely, industrial policies are there to strengthen
European industrial power and therefore its international influence. The Europe of competition and
the Europe of industrial policy are both complementary and incompatible. They respond to
economic doctrines, but also to different social and political visions of the EEC8.
The imbalance between competition law and industrial policy aims. This imbalance was
recently illustrated by the Alstom/Siemens case, which can be summarized as a choice between, on
the one hand, allowing the creation of a leader in the rail industry that would be in a position to
compete more effectively with the Chinese giant CRRC on Asian, American or African markets, or,
on the other hand, protecting European consumers against too much market power on certain
European markets. The question is whether, given the terms of the Treaty, the Merger Regulation
and the Guidelines, the Commission could have done otherwise.

6

A new industrial revolution is taking place. Indeed, data has become the new black gold. Although Europe has fallen

behind in this new economy, it is trying to catch up with these new regulations aimed at regulating GAFAM. DMA is a
perfect illustration, indeed through this regulation the European Commission wants to impose a list of self-executing
measures to companies that fall under the status of gatekeepers. See Proposal for a REGULATION OF THE EUROPEAN
PARLIAMENT AND OF THE COUNCIL on contestable and fair markets in the digital sector (Digital Markets Act).
7

The Wall Street Journal claims in a December 25, 2019 article that Huawei received some $75 billion in state aid, in the

form of tax breaks, nancing and cheap state resources, which allowed it to become the world's largest telecom equipment
maker
Fondation Robert Schuman - Politique de concurrence et politique industrielle : Pour une réforme du droit européen
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PROLEGOMENA : APPEARANCE OF MERGER REGULATION AT
EUROPEAN LEVEL AND CONTEMPORARY ISSUES

Section 1 : Historical context of European merger regulation

The origins of merger regulation. The merger regulation finds its origin in the United States
with its notorious Clayton Antitrust Act dated October 15, 1914. This act was a remedy of the
Sherman Act, first law of modern competition law making certain anti-competitive practices illegal.
Very quickly each country has adopted his own legislation on merger law. It is the case of France
which the merger law was born with the ordinances of the Chirac and Raymond Barre government
of December 1, 1986.
Lack of regulation at European scale. What about European merger control ? Initially, the
Treaty of Rome of 1957 did not provide for any provision in terms of merger. This omission was
voluntary, the European Union wanted to leave the field open to business mergers by not imposing
any regulatory provisions on them. Why does the European Union had this position ? Indeed in a
global economy, developing European champions is viewed favorably in order to face global
competition. So if companies are given more freedom to concentrate, then large European
companies will be able to emerge. We understand it easily, European Union wanted to create
European champions companies.
Moreover during the negotiations of the Treaty of Rome no consensus was reached between the
member states for European merger control, so it was decided to leave the member states the ability
to regulate concentrations through an internal approach.
The birth of a European ex-post merger control : the Continental Can9 ruling. Things
began to change at the end of the 1900s. Indeed the Continental Can case brought before the Court
of Justice of the European Community in 1973 raised the issue of mergers at European level. It was
a question of knowing if the fact for a company which is in a dominant position to acquire a
company thus allowing it to strengthen its dominant position, can this be considered as an abuse of
a dominant position ? The Court answered positively and considered that acquiring a competitor
and increasing its market dominance can be considered an abuse. With this position of the court of
justice, we see the birth of merger control at European level. Except that this analysis of the
concentration is problematic because it is an analysis that takes place after the merger has been
operated. In effect this analysis of the concentration intervenes a posteriori of the realization of the
operation. However when the company learns a posteriori that its acquisition is illegal, this means
CJCE, 21 février 1973, a . 6-72, Continental Can

ff

9
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that to return to the legality it will be necessary to sell the company that they had acquired. In terms
of legal certainty it is something regrettable… using the abuse of a dominant position to establish
concentration control poses a problem. Furthermore, in the BAT and Reynolds decision, the Court
admitted that article 101 TFEU could also be used under certain conditions to regulate the
acquisition of a minority shareholding in a competing company10.
Regulation 4064/89 and the a priori merger control. The European legislator will then take
up the difficulty. But it was not until 198911 that the first regulation on the control of concentrations
between companies appeared. This is an a priori check that requires companies to be notified of
their proposed acquisition. The criterion for triggering this control to know whether a company
must notify its proposed concentration is a criterion which is based on the turnover of the
companies concerned by the operation. This regulation laid the foundations for our current
legislation, even if it was somewhat modified by a regulation of January 20, 2004, relating to the
control of concentrations between companies12, which is part of the path that had been dug in 1989.
It is good to remember that the competition authority has been asked about the possibility of
subjecting a merger to Article 102 TFEU ? Negative response, Continental Can case ruling is no
longer a positive law. So the existence of merger control has disabled the possibility of submitting a
merger operation to Article 102 TFEU13.
Therefore, there is now a European merger control. European policy was inspired by the
original American anti-trust laws. European competition policy was put in place when the Treaty of
Rome was signed because it was conceived as an extremely powerful tool for European integration.
This competition policy was able to generate benefits, in particular lower prices and encourage
innovation. These incentives for businesses to improve themselves to persuade consumers to buy
their product over that of their competitor is an extremely powerful driver.
An obsolete merger law ? Today we are thinking of changing the European Merger
Regulation. First of all, there is a reflection to allow a better coordination of national controls with
the European control. Furthermore there is a desire to develop the methods of merger control to
extend its scope to operations that are not currently notified (this is the problem of predatory
acquisitions). Finally, there is a real problem concerning the articulation of merger control with
other European policies, in particular industrial policy.
10

Case 142/84 BAT and Reynolds v Commission (1986) ECR 1899, LawLex054282

11

Council Regulation (EEC) No 4064/89 of 21 December 1989 on the control of concentrations between undertakings

12

COUNCIL REGULATION (EC) No 139/2004 of 20 January 2004 on the control of concentrations between

undertakings (the EC Merger Regulation)
13

The French Competition Authority considered in its decision n°20-D-01 of January 16, 2020 that a merger not falling

under the ex ante control of mergers could not constitute, in itself, an abuse of dominant position.
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Section 2 : The general characteristics of European merger control

Change of control. It’s the article 3 of the regulation n°139/2004 that established a European
merger control. A concentration shall be deemed to arise where a change of control on a lasting
basis results from :
a) The merger of two or more previously independent undertakings or parts of undertakings, or
b) The acquisition, by one or more persons already controlling at least one undertaking, or by
one or more undertakings, whether by purchase of securities or assets, by contract or by any other
means, of direct or indirect control of the whole or parts of one or more other undertakings.
Harvard School and the ex-ante control. The EC adopted an ex-ante control and followed
the works of the Harvard School. For them, the concentration of market power often has negative
effects on the market. This accumulation can have deleterious effects, in particular because it will
allow the company that concentrates economic power to adopt anti-competitive behavior (for
example : increase prices, lower product quality…). For Harvard School thinkers, the risks that
market power poses to the market justify an a priori control. It is better to submit the merger project
to prior authorization.
Chicago School and the ex-post control. However the USA adopted a completely different
approach. Indeed they had a preference for a ex-post control such as defined from the Chicago
School. In this school we see the virtuous effects of the accumulation of market power. The fact for
a company to become bigger allows it to achieve certain efficiency gains that it couldn’t if it was
not so big and in particular the financing of innovation supposes a large size and a power of
significant market. So if market concentration has positive effects, the competition authorities must
be in favor of it, and this translates legally into a lighter control on company concentrations. The
idea is to let companies concentrate and if it appears an anti-competitive effects due to market
concentration, then in this situation the regulatory authority should intervene.
Turnover thresholds. Nevertheless, there is turnover criteria for a concentration to be
notified to the European Commission. In one hand the total global turnover achieved by all the
companies concerned must exceed 5 billion euros. And on the other hand, the individual turnover of
a company must exceed 250 millions euros, unless if each of the companies concerned realize more
than 2/3 of its global turnover in one and same member state. This system based on global turnover
has a gap because it doesn't allow to control mergers that are strategically important, but not
represent an important operation in terms of global turnover. These operations are generally called
killers acquisitions. The merger between WhatsApp and Facebook14 in 2014 is an example of this
practice.

14

Case No COMP/M.7217 - FACEBOOK/ WHATSAPP, Article 6(1)(b) NON-OPPOSITION Date: 03/10/2014
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A combination of ex-post and ex-ante controls thanks to new interpretation of article 22.
Today there is more and more a desire for an addition of an ex-post control to the ex-ante control at
European level. Even if there is no ex-post control in Europe, things could change under the Merger
control regulation. Indeed, the EC thinks to introduce an ex-post control thanks to a new
interpretation of article 22 of regulation 139/2004. Thus ex-ante control could be combined with expost control. In a notice15 interpreting Article 22, the European Commission has introduced a new
mechanism allowing national competition authorities to refer a case to the European Commission,
even though the transaction does not meet the threshold criteria, for up to 6 months after closing if
the merger is likely to significantly distort competition16.
Territoriality principle. Remember that merger control aims to ensure that a mergeracquisition operation does not create or strengthen the market power of the parties to the operation,
which would have the effect of increasing prices or reducing variety or quality of products. Any
company of a certain size, whatever its nationality, is subject to this control when it operates on
European soil and the turnover of the parties involved in the operation exceeds certain thresholds.
As a result, the control also applies to non-European companies with commercial activities in the
European Union. Thus, in June 201317, the Commission submitted conditions to the proposed
merger between American Airlines and US Airways, two American airlines operating in Europe, in
order to preserve some competition on several transatlantic routes departing from London.
From efficiency offense to efficiency defense. At the origin the European merger regulation
of 1989 didn’t allow for companies to invoke positives effects of concentration. Indeed efficiency
gains were seen as threat for free competition. As results some operation had been refused because
of efficiency gains that the operation would provide. It is the case of AT&T and NCR where the EC
refuse the merger because the operation would conduct to the emergence of a new product, so it was
anti-competitive. But this efficiency offense let place for an efficiency defense. In fact during the
revision of the 1989 regulation, recognition of these efficiency gains was highlighted. Thereby
invocation of some gains would conduct to merger authorization whereas the concentration is
initially anti-competitive. It’s the legal ratio of article 2§1 b) of regulation 139/2004, whose
provides that the commission must take into account the development of technical and economic
progress. We can see the same idea in recital 29 of the regulation. In the end, we can argue in
defense that the proposed transaction is more advantageous for the economy than the resulting

15

Commission Guidance on the application of the referral mechanism set out in Article 22 of the Merger Regulation to

certain categories of cases.
16

The French competition authority has already applied this new doctrine by referring to the Commission the acquisition

of Grail by Illumina. As a result, the Commission announced on April 21, 2021, that it was initiating a review of this buyout
transaction.
17

Case No COMP/M.6607 - US AIRWAYS / AMERICAN AIRLINES, 05/08/2013
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damage. For example of efficiency gains, the horizontal merger between Microsoft and Yahoo18 had
been authorize because the operation will conducts to substantial efficiency gains and enable the
new entity to reach a critical size allowing it to make investments and compete with the dominant
player Google. Concerning non-horizontal mergers, it is often invoked that the operation will
conducts to solve the problem of double marginalization.
A competition policy challenged by a globalized economy. A policy of open markets,
cooperation and a strong and politically independent enforcement of competition has made the EU
one of the most prosperous and competitive regions in the world. At the same time, one of the
challenges faced by the EU is how to maintain a level playing field when economic operators
established in a third country increase their presence and activities on the internal market. The EU's
competition policy and state aid rules have been part of the Treaty since the start and have been
essential to provide a level playing field for businesses on the internal market. However, EU
competitors do not only compete with other EU competitors, but also with economic operators from
third countries that do not always play by the same rules. Especially when it comes to state
financing and ownership of foreign companies in their home state.
Section 3 : The framework of the Alstom-Siemens case

Alstom presentation. Alstom is a French multinational, today specializing in the transport
sector, mainly rail. Alstom develops and markets mobility solutions that provide the sustainable
foundations for the future of transportation. Alstom’s product portfolio ranges from high-speed
trains, metros, monorail and trams to integrated systems, customized services, infrastructure,
signaling and digital mobility solutions. Alstom has 150,000 vehicles in commercial service
worldwide19. Today, Alstom is the third largest manufacturer of rolling stock for automated metro
lines in the world, accounting for around 14% of the global market share. In fiscal year 2020/2021,
the group's worldwide turnover amounted to nearly 8.8 billion euros. Alstom benefits from a
dynamic market, with its average annual growth rate in sales exceeding 7% between 2012 and
2017. The Alstom company is very present in Europe but it is also trying to develop its network in
Asia as well as in America 20.
Siemens presentation. Concerning the Siemens company, it is an international group of
German origin specializing in the energy, health, industrial and construction sectors. As of
September 30, 2020, the closing date of the last financial year, Siemens France recorded sales of 1.8

18

Case No COMP/M.5727 - MICROSOFT/ YAHOO! SEARCH BUSINESS 18/02/2010

19

alstom.com

20

See appendice n ° 1: diagram of Alstom's presence in the world
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billion euros in respect of its continuing operations. Siemens business is presents in the world but
particularly in Europe21.
Companies rooted in Europe. The two companies both manufacture and supply high-speed
and very high-speed rolling stock. They are very dynamic in the European marketplace, proof the
Alstom’s turnover has grown by 30% in 4 years22. The viability of these companies can also be
proven from their order books with the most orders for 2016, even ahead of the CRCC company23.
The Alstom / Siemens project. In September 2017, Siemens and Alstom, the two largest
rolling stock manufacturers active in the EEA, announced their intention to join forces to create a
“European Champion in Mobility” presented as a merger of equals. The merger, strongly backed by
France and Germany, was to bring together two of the largest rolling stock and signaling suppliers
globally in a combination that would have reached approximately €15 billion in yearly revenues.
One of the stated reasons for the proposed merger was the emergence of CRRC, the state-owned
Chinese rolling stock manufacturer with approximately €30 billion in revenues, which Siemens and
Alstom saw as changing global railway market dynamics.
On 8 June 2018, the Commission received, in accordance with Article 4 of Council Regulation (EC)
No 139/2004, official notification of a proposed concentration whereby Alstom intended to acquire
an exclusive control of Siemens. The transaction involves the combination of the mobility activities
of Alstom and Siemens, including their rail traction chains and their related service activities.
An operation that meets the Europeans thresholds. This operation has a European
dimension because the companies concerned together achieve a global turnover of more than 5
billion EUR. Both have a turnover of over EUR 250 million in the European Union, but they do not
achieve more than two-thirds of their cumulative turnover at Union level in one and the same State
member. The operation therefore has a European dimension.
Opening of a in-depth investigation. On 13 June 2018, the Commission found that the
transaction raised serious doubts as to its compatibility with the internal market and decided to open
an in-depth investigation. The notifying party submitted its written comments on the Commission's
decision to initiate an in-depth investigation on 6 August 2018.
Prohibition. On 6 February 2019, however, the European Commission blocked the merger
after a lengthy Phase II investigation. The Commission essentially blocked the merger based on the
significant overlaps in the parties’ activities and finding that the entry of CRRC in the EEA was
21

See appendice n°2 : diagram of Siemens’s presence in the wold

22

according to Alstom reference documents

23

See appendice n°3 : diagram of Siemens, CRCC, Alstom and Bombardier order book for 2016

Page 14 sur 60

unlikely in the foreseeable future. The prohibition decision triggered questions concerning political
(Member State) interference in EU merger control and a heated debate on whether current EU
merger control rules prevent the creation of “European champions” and whether these rules are still
appropriate in the wake of the emergence of Asian corporate giants in a wide variety of industries.
The Commission DG Competition considers that the relevant market for Alstom-Siemens activities
remains European and not global, unlike the aeronautics market for Airbus24. This solution has been
well received by the doctrine because they consider that there is an impossibility of comparing the
air market and the rail market for one reason : in the case of Airbus the question was whether we
were bringing out something that does not exist in the face of a Boieng operator who was dominant,
or in the market railway the question is whether to merge two companies which have very advanced
technologies and an important market position, is this decision to merge efficient ?

24

Article Les Echos « Opinion | Alstom-Siemens : il faut moderniser les règles européennes ! » Par Rayan Nezzar
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PARTIE 1 : IS IT UP TO THE EUROPEAN COMMISSION TO SUPPORT
THE INTERNATIONAL EXPANSION OF EUROPEAN OPERATORS
WHEN THE MERGER OPERATION IS PROBLEMATIC ON EUROPEAN
TERRITORY ?

The Alstom / Siemens case aroused an essential question about the problem of articulation between
competition policy and industrial policy (TITLE 1). While competition and industrial policy are
both independent because they respond to two different logics, there is today a new necessity to
connect them and make them interdependent. However to make that possible, the European
Commission have to resolve the difficulties concerning the projection of the effects of the merger
(TITLE 2).

TITLE 1 : PROBLEM OF ARTICULATION BETWEEN COMPETITION
POLICY AND INDUSTRIAL POLICY
The Alstom-Siemens case has brought the question of the place of industrial policy in the European
competition policy to the forefront. While the Union's industrial policy aims to make European
industry more competitive so that it can remain the engine of sustainable growth and employment in
Europe, competition policy aims to maintain free and undistorted competition.
There is a will to make European industry more competitive while guaranteeing free and
undistorted competition. For an effective competition policy, it seems essential today to take into
consideration the world market and to include an industrial dimension (CHAPTER 1).
Nevertheless, it seems that the European Commission wishes to maintain a competition policy logic
with the objective of maintaining free and undistorted competition as well as increased consumer
welfare (CHAPTER 2).

CHAPTER 1 : Today and the need of taking into account the global market
The question of whether competition policy and industrial policy should interact, raises different
points of view. While there is a contemporary need for a competition policy taking global
competitiveness into account and a demand for a more economic approach than legal of merger law
(section 1), the EC refuses to set up merger control with an industrial policy dynamic (section 2).
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Section 1 : The contemporary need of a more economic than legal approach to merger law

Economic consolidation movement. For several years there is in Europe an economic power
consolidation movement. Companies merge for save costs, achieve efficiencies and reach scale
effects. This phenomenon of economic concentration is a strategy to face competition.
In line with this movement, the hostility of globalization shows an increasingly strong adhesion of
the populations to the promotion of regressive protectionism. Indeed the principal criticism is that
competition rules and merger rules are more legal than economic. This point of view is supported
by the American President Donald Trump, but in France we can discover this speech in the 2012
Gallois report on French competitiveness saying that :
« The Commission's competition policy suffers from two weaknesses : on the one hand, it poorly
integrates the dimension of global competition with which European industry is confronted and
gives priority to the consumer over the producer; on the other hand, decisions relating to
competition (State aid or mergers) can only be challenged before the European Court of Justice;
they are therefore very largely based on legal criteria and take little account of the economic
dimension, the size of the relevant market, the dynamics of the sectors in the medium term, the
effects of scale or the aid schemes from which competitors benefit. We would add that procedural
deadlines are disconnected from industrial reality. Competition policy must be put more at the
service of European industry and its competitiveness. »25
« Big is better » approach. For advocates of industrial concentration, the size of companies
is essential because it allows them to take advantage of economies of scale and to take more risks,
which ultimately translates into more investment, research expenditure and development (R&D),
and exports.
However EC seems to be against this modern approach and stand up for strict refusal to implement
merger control with an economic dynamic.
Section 2 : The refusal to implement merger control with a dynamic of industrial policies

The virtues of competition. It is interesting to study the reasons for and purposes of
European competition law to understand why EC don’t want to implement merger control with a
dynamic of industrial policies. Remember that merger law is present to control operations that could
obstruct rules of a free and undistorted competition. The reason for this control is to bloc
problematic operations. Moreover this control has an economic side because economists agree for
saying that competition is a virtue and that it is the regulatory mechanism of our market. The French

25

Pacte pour la compétitivité de l’industrie Française - Louis Gallois, Rapport au Premier Ministre 5 novembre 2012
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competition authority adopts this vision and explains that « As in sport, competition is a stimulus
that encourages businesses to excel, thus fostering innovation, diversity of supply and attractive
prices for consumers and businesses alike. »26
Purposes of competition. However for EC « Industrial European policy is not just about
building up giants on a global scale ». Building giants is not the worry of EC because it has a
substantial analysis of merger. The purpose of competition law for the EC is the consumer welfare
and the protection of a free and undistorted market. This refusal is understandable because
European consumers will be the victims of this articulation between competition policy and
industrial policy. Indeed, if a European giant born, it will be able to impose contractual conditions
on European buyers. The imperialism of competition law has also been accused. This law
dominates all activity. It is apolitical and autonomous. Social, industrial or geopolitical concerns,
with the objective of strengthening the European Union, have become indifferent to it27.

CHAPTER 2 : The imperialism of competition law, an autonomous and apolitical law
The modernization of competition law is the result of the globalization of the economy. Following
the diplomatic crisis with the United States caused by the affair concerning the merger between
Boeing / McDonnell, it was necessary to reaffirm the finality of competition law. Indeed, it was
necessary that competition law be at the service of global welfare. From there was born the
protection of the market according to the consumer welfare (section 3). Therefore, when an
operation appears to impede the rules of free and undistorted competition, of which the EC is the
guardian (Section 2), it asks for remedies to overcome this impediment (Section 1).
Section 1 : Insuf icient remedies that could lead to an abuse of dominance

Remedies to avoid abuse of a dominant position. EC takes care of European market
structures in order that it’s not to the detriment of consumers and companies. Therefore when a
merger threat European market structure, the EC requires commitments as conditions for it merger
permission. These commitments have for purpose to rebalance competition and avoid abuse of
dominance problems. For the EC, who as exclusive competence in matters of competition, the
merger between Alstom-Siemens would have led to an abuse of dominance, even a monopoly
situation, in the very high-speed and rail signaling market. Thus Alstom and Siemens were
committed to sell 4% of turnover of the new entity, i.e., 600 million euros in assets to counter this
reproach. Furthermore the new entity proposed to grant temporary licenses for the old generation
Velaro from Siemens and sell the Alstom tilting train. But the Danish commissioner deemed this
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concessions insufficient. According to Margrethe Vestager, the group's market share after the
merger would have been "three times higher than that of its closest competitor" in rolling stock, the
Canadian Bombardier. Alstom-Siemens would thus have held nearly 90% of the market share for
high-speed trains and rail signaling.
EC commitments : A too high wall ? Thereby for EC the proposed remedies are considered
insufficient to respond to competition concerns and the possibility to lead to an abuse of dominance.
Thus the whole question is whether Alstom and Siemens can offer more than what has been done
while preserving the interest of the operation ? In reality making more concessions would have
reduced the operation interest. These requirements led a Siemens spokesperson to say that : «There
will be no more concessions (…) the wall is too high, CE requirements cannot be met, they are
insurmountable ». This is moreover why the parties left their project as they stand and withdrew
their notification.
The question then arises as to whether the European Commission's requirements are too high ?
According to Vincent Charlet in an interview gave to France Culture, there is two questions asked
to the EC. There is a European intern question where we know that competition plays an essential
role in maintaining competitiveness for consumers but also for private purchasers such as
companies that need to buy transport services or local authorities that need to buy equipment. Then
there is an international question where we can wonder if the world has not changed a bit.
Multilateral institutions like the WTO were put in place to regulate a liberal world in both senses of
the word, democratic and based on a market economy. We can wonder if today the major powers in
the world are not operating on a new, less cooperative pattern, and if Europe is not finding itself
faced with a dilemma between maintaining this liberal logic on its internal markets and the need to
be more on the defensive or even to be in a position to respond to these international competitors28.
Nevertheless, the European Commission has accepted the marriage between Alstom / Bombardier
subject to fulfilling certain commitments. Here commitments were not insurmountable. Executive
Vice-President Margrethe Vestager, in charge of competition policy, said : «Alstom and Bombardier
are leading providers of state-of-the-art trains used every day by millions of passengers across the
European Union. Thanks to the comprehensive remedies offered to solve the competition concerns
in the areas of very high-speed, mainline trains and mainline signaling, the Commission has been
able to speedily review and approve this transaction. Going forward, a stronger combined Alstom
and Bombardier entity will emerge. At the same time, thanks to these remedies, the new company
will also continue to be challenged in its core markets to the benefit of European customers and
consumers. »29
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Section 2 : The European Commission, safeguard of free and undistorted competition

Competition rules to ensure that there is no accumulation of market power. Hunting
down anything that looks like an abuse of a dominant position is truly in the DNA of the single
market. It is the reason why in 1989 the EC introduce a structure control to make sure that there is
no accumulation of power in a market that would lead to a dominant position, which will cause
harm to businesses and consumers. There is a will that there is no European giant which is being
built and which threatens innovation and low prices. This is precisely what is at issue in the Alstom
Siemens case.
Nevertheless, it seems important to recall that the commission uses its prerogatives in terms of
concentration in a prudent manner, it is rare for the commission to prohibit a concentration
operation or to subject an operation to conditions. For proof there have only been 7 prohibitions
over the last 10 years30.
Principle of universality and territoriality. Moreover, these prohibitions apply regardless of
the nationality of the companies. The commission has already banned mergers between nonEuropean companies in the past in order to preserve competition in Europe. In merger law the
principle is that of territoriality, the origin of the company is indifferent. From the moment a
behavior generates effects on the European market, competition law is competent. For example the
EC has forbidden the merger between General Electric and Honeywell whereas this operation was
allowed in USA. This operation was prohibited because « the concentration would create or
strengthen dominant positions with the result that effective competition would be significantly
impeded on three markets: the market for engines for large regional aircraft, the market for engines
for business jets, the market for small marine gas turbines. But this would have led to the creation of
a monopoly in this area would have harmful effects on competition to the extent that it would
deprive customers of the advantages deriving from price competition. »31
The European Commission defends itself by saying its services only blocked operations that could
lead to an abuse of dominant position. One thinks for example of the marriage between Peugeot and
Opel32. So we have the feeling that we are far from systematic blocking and yet the criticisms aimed
at merger control are not new and existed since the 2000s. In reality, criticism arises when
industrial policies come to mingle with these competition considerations33. However, the European
30
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Commission is not against the emergence of European giants, but not at any price, especially at the
cost of free and undistorted competition.
Section 3 : An apolitical and autonomous law with a desire to protect intra-European competition
and consumer welfare

Consumer welfare. Competition policy aims to ensure that market practices and strategies do
not reduce consumer welfare to the detriment of total and companies’ welfare. This purpose is not
new and it’s not hidden. Indeed Margareth Vestager, European Commissioner for Competition since
2014, gave a speech where she said that : « Both companies operate in the market, our goal is to
ensure that consumers are not harmed by their merger, theirs is to build the strongest company
possible. We are therefore in the process of evaluating their merger, and the result is not yet known,
but our role is not to question the reasons which push the companies to merge, our role is to ensure
that they remain under competition law. »34 The European Commissioner for competition recalls
here that competition policy is independent and autonomous of other policies and in particular of
industrial policies. Competition law is a matter that must remain free from political considerations.
This is why the Commission blocked the Siemens/Alstom merger, because this operation would
have created an undisputed leader in certain signaling markets and, in the very high-speed train
sector, a dominant player. The Commission considered after an in-depth examination that the
transaction significantly reduced competition in these two areas, in particular on price, and
significantly limited customer choice35. We understand it easily that consumer welfare is the real
preoccupation of EC.
Intra-European competition. But this preoccupation has a strong impact on start-up also.
Merger law is there to protect innovation and in particular to give start-ups a chance to compete. If
there was only one dominant operator in the market, start-ups would have a hard time finding a
place and developing.
Price parameter. For several years the standard on which the European Commission
operated was that of consumer interest. This interest is materialized in particular through low prices.
This price parameter to characterize the interest of the consumer have a fundamental importance.
But today many people think that this parameter is irrelevant. Indeed, many authors wonder if the
fact of always having a low price shows that the competitive process is working properly.
For example the Amazon strategy was to grow up it customer file by offering the lowest prices
(sometimes to the detriment of its shareholders). But gradually the question that arises is whether by
34
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adopting this strategy Amazon has not killed physical stores in the US ? Here comes the question of
consumer welfare because when Amazon will have eliminated all its competitors, the customer will
have no choice but to contract with Amazon !
We are today at the crossroads of this matter, dominated by this objective of efficiency and low
prices for many years, which is seen crossed by new values such as loyalty, equity, diversity of
choices (there is no systematic reference to consumer welfare and efficiency). This subject is being
jostled by new values when we thought it had reached maturity.

TITLE 2 : THE HORIZON FOR PROJECTING THE MERGER'S EFFECTS
One of the issues highlighted by the Alstom Siemens case concerns the time horizon that should the
commission take into account in projecting the effects of the merger. Indeed three uncertainties
arise concerning the material element of anti-competitive effects (Chapter 1), the temporal element
(Chapter 2) and the geographical element (Chapter 3).
CHAPTER 1 : Uncertainties regarding the material element of anti-competitive e ects
This uncertainty regarding the material element of anti-competitive effects finds its origin in the EC
prospective analysis of current or potential restrictive effects of merger (section 1) and a
counterfactual prospecting (section 2).
Section 1 : A prospective analysis of current or potential restrictive effects of merger

Current or / and potential effects. The Alstom-Siemens case puts on the front of the stage
the question of knowing if the EC should takes into account current or / and potential restrictive
effects of merger ? What is the reality of the Chinese threat ? Is it a current threat or a potential
threat ?
CRCC not a credible potential competitor. According to Laurent Eymard, in global scale
CRRC is an important competitor, much than Alstom and Siemens together. But EC has a focus on
European market because its goal is to protect European consumers interests. If the Commission did
not agree to consider that the Chinese threat did not counterbalance the market power of Alstom/
Siemens, it is because for it CRCC was not a credible potential competitor. It « concluded that it
appeared unlikely that new competitors, in particular potential Chinese suppliers, would enter the
rolling stock and signaling solutions markets in the EEA in the foreseeable future ».
Through a factual analysis based on a review of the parties' internal documents, bidding data, etc.,
the EC says that the threat posed by CRRC in Europe to European markets is a very limited one. In
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support of this argument,CRRC has only responded to certain tenders in Western Europe for
example.
Definition of potential competition. But what definition should we give to potential
competition? Broad topic36. The EC gave a definition of potential competition as « Pressures on the
present firms from the possibility of new or existing firms entering a given market »37. In the
pharmaceutical sector CJEU give recently a definition and criteria of potential definition in the
Lundbeck case38. The Luxembourg judges recall that the provisions of Article 101, §1 TFEU apply
to horizontal cooperation agreements concluded between undertakings which are in a situation of
actual or potential competition.
In order to determine this potentiality, it is necessary to verify whether there are real and concrete
possibilities that the undertaking absent from a market will enter it and compete with the
undertaking present, without it being necessary to verify the certainty of this entry or the certainty
of its maintenance. To do this, it is necessary to verify on a case-by-case basis whether the generic
companies :

- have indeed the clear determination as well as the own capacity to enter the market : there is here

-

an objective criteria to take into account (investments of the generic company, steps taken to
obtain a marketing authorization) and a subjective criteria showing that the originator considers
the generic company as a threat (presumption if there is a pay-for-delay agreement : the existence
of the agreement shows that the originator considers the generic company as a potential
competitor)
And do not face insurmountable barriers to entry.

So a potential competitor is a company that shows its intention to enter in a market and have the
financial capacity to do it. Furthermore this company should not face insurmountable barriers to
entry (economic or legal barriers).
Section 2 : The prevalence of a counterfactual method, an imprecise survey

Prospective operation. The counter-factual method consists of comparing the present
situation with the situation that would have existed with the concentration agreement. Merger
control is a prospective operation where the future is compared with the present and the past.
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Restriction by effects. This method is characteristic of the analysis of restrictions "by effect"
and is detailed in particular by the European Commission in its guidelines concerning the
application of article 81.3 of the treaty of 2004 (pt 17)39 :
« The assessment of whether an agreement is restrictive of competition must be made within the
actual context in which competition would occur in the absence of the agreement with its alleged
restrictions »
This assessment is not new and is in line with the constant jurisprudence of the European Court of
Justice. It was in a 1966 Société technique minière ruling that this method was established. It was
also strongly affirmed in the famous John Deere judgment point 76.
Legal insecurity. However, this method does not guarantee legal certainty since mergers are
subject to the random and casuistic assessment of the EC. Will the EC only consider the current
competition? Or will it have a more distant and in-depth analysis allowing it to see the arrival of
potential competition sooner or later ? It is the imprecision of this method that is criticized and
pointed out by companies and their managers.
Thus, the contours of the material element in the projection of the effects of the merger have
shadowy areas. But the same feeling of uncertainty is present with regard to the temporal element of
the merger projection.
CHAPTER 2 : Uncertainties regarding the temporal element
This uncertainty is due to the fact that the EC have a choice between short, medium or long term for
projecting the anti-competitive effects of the merger. By admitting a short-term vision (section 2),
the EC expresses its refusal to make predictions (section 1).
Section 1 : Is the role of European Commission to make prediction ?

Refusal to make predictions. The commission bases itself on the evidence it has in its hands,
and this evidence relates more or less to what has happened in recent years and what can be
predicted for the years to come. But predicting what will happen in 15 or 20 years is very
complicated and the Commission is in a delicate situation because it cannot take a decision that will
then be submitted to the CJEU for examination on the basis of elements that are very uncertain of
this type. However, this position can be challenged since the European Commission publishes
economic forecasts for the member countries four times a year. If the European Commission does
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not entirely reject the possibility of making forecasts in economic matters, it is highly critical that it
refuses to undertake such a task in matters of competition law, a matter of economic public order !
Uncertainty of intentions in the future. At present, the Chinese giant makes only 9% of its
sales abroad, but it is not known what these intentions will be in the future. It is because of this
impossibility to know the Chinese economic intentions that the European Commission refuses to
make any predictions. However, we must not forget that the Chinese giants are potential
competitors in the sense that if they had a firm intention to enter the European market, they have the
financial capacity to enter the market without facing insurmountable barriers to entry.
Section 2 : The admission of a short-term vision

A near future vision by the European Commission. In the Alstom-Siemens case, it was
judged CRRC is not a threat today or in the very near future. For the European Commission,
Chinese competition is not an argument because « CRRC realizes 90% of its turnover in China », as
Margrethe Vestager said at a press conference. Furthermore « No Chinese supplier has so far
participated in a public offer in Europe to sell its signaling, nor has it supplied a high-speed train
outside China. There is no prospect of Chinese entry into the European market » she continued. In
other words, the Commission made its decision based on the European market alone and
considering it as it is at the moment.
A far-sighted vision by companies. For their part, Siemens and Alstom saw far ahead and
claimed that the Chinese giant would eventually arrive and that it was necessary to create a
European champion capable of challenging it when it arrived.
A two-year time frame. Despite the fear of companies, managers and politicians about the
arrival of the Chinese operator on the European market, the European Commission said it saw no
risk over two years.
CHAPTER 3 : Uncertainties regarding geographic element
European market versus Global market. There is a central question which is to know if EC
should refer to the global market instead of the European market for make her projection of the
merger’s effects ? In a globalized economy it would be appropriate to have globalized solutions, yet
the European Commission, in application of its effects doctrine, continues to take the European
market as the reference market for assessing the impact of a merger. It is in this logic that The
German Economy Minister Peter Altmaier argued « Aren't there areas such as aviation, railroads,
banking, where the world market should be taken as a reference rather than the European market? ".
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Many authors wonder if the Commission is schizophrenic. While it constantly praises the merits of
globalization, it persists in judging competition within a strictly European or even national
framework, as if the rest of the world did not exist.
The revision of the market definition communication. The Commission launched the
evaluation of the Market Definition Communication in March 2020 : « The evaluation found that
the Market Definition Notice remains highly relevant, providing clarity and transparency to
businesses and other stakeholders regarding the Commission's approach to market definition, which
is an important first step in the Commission's review of many cases involving anticompetitive
practices or mergers. Among the areas where the notice may not be fully effective, the assessment
found, is the evaluation of geographic markets in the context of globalization and import
competition».40 The question is open, but the EC seems to want to preserve a reference to the
European market in the projection and assessment of the effects of the merger. However, it seems
that this assessment is no longer very appropriate in certain markets, like the aviation or railway
industry.
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PARTIE 2 : IS A NECESSITY TO REVAMP COMPETITION POLICY
FOR GROWTH ?
At a time of American protectionism and Chinese colbertism, should Europe review its competition
law and better defend its champions to allow the creation of new ones ?
Since the 2010s, the confidence of the justifiable but also of politicians in merger law has begun to
wane. Overall, the criticism is that merger control prevents the implementation of any industrial
policy and prevents the emergence of national and European champions. It is strongly criticized
that European law is too firm because it would prevent the realization of certain supposedly
beneficial mergers, such as the Alstom-Siemens merger. As calls for an overhaul of merger rules
emerge (Title 2), the European Commission is faced with the choice between more openness and
protection (Title 1). Although the European Commission is not against the idea of the emergence of
European champions, it is not at any price that it will admit such an operation, and in particular
with regard to the founding principles and aims of competition law (Title 3).

TITLE 1 : TODAY AND THE NEW BALANCE BETWEEN OPENNESS AND
PROTECTION
One question remains unanswered, what can be done to ensure that European companies can exist
in global competition with foreign companies, particularly Chinese companies, which are largely
subsidized by the public authorities ?
Balance between protectionism and industrial leadership. The challenge is to find the right
balance between the need, for some, to emerge from a form of naivety disconnected from the reality
of economic power relations, and, for others, not to give in to the sirens of economic nationalism
whose ready-made solutions are generally counter-productive41. There is today a desire to reduce
exposure to protectionism while restoring industrial leadership at home42.
The European delay. The reality is that there is a palpable sense that Europe risks being left
behind if urgent action is not taken. On the one hand, there is rising worry that others are not
playing by the same rules and that Europe’s openness is being used against its own strategic
interests. On the other hand, there is a realization that Europe may not have done enough to prepare
for digitalisation and rising global competition, particularly from the East.
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Both these concerns must now be addressed in a much more concerted and unified manner. So there
is a new balance between openness and protection; between playing defense and offense, as part of
a joined-up strategy (Chapter 1)43. However the EC takes into account the risks to which such a
policy with an industrial impulse may lead (Chapter 2).
CHAPTER 1 : The need for an o ensive European merger strategy
To preserve European businesses from distorting trade practices and enable them to compete on a
level playing field outside the EU, the revision of the merger policy, with a greater openness is
necessary for an equal play on the international scene (Section 1). However, the EC remains solidly
anchored to its notification policy (Section 2).
Section 1 : Openness and overhaul for an equal play on the international scene

At a time when the Sino-American trade war is raging, no one doubts the resurgence of national and
non-cooperative logics in the conduct of economic policies. While the Americans have favored a
nationalistic policy (A), the Chinese have a more aggressive economic policy (B).
A.

State aid law in the United States, a nationalistic policy

A more flexible concentration policy because of political interference. A frequent
argument is that the US administrative authorities are more lenient in merger control than the
European Commission. The American institutional set-up implies a greater interference of political
power in the application of competition law.
« America First » policy. In November 2016, the election of Donald Trump, driven by his
"America First" agenda, marked a turning point in this regard. Under his presidency, the U.S has
introduced significant tariff barriers, including on aluminum and steel44.
American gave up on free markets45. The United States invented antitrust laws at the end of
the 19th century and was the champion of free markets for the benefit of American consumers. The
problem is that, since the beginning of the 2000s, the movement has been reversed. Indeed, under
the influence of lobbies and large companies, which contribute massively to the financing of
electoral campaigns, several successive decisions have weakened the institutions and the American
43
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antitrust legislation, making possible unprecedented concentrations. The United States is no longer
the El Dorado of free competition46. Today, it is Europe that embodies enlightened liberalism in the
world, because even if lobbies are present in Brussels as in Washington, « Institutions of the EU are
systematically more independent and more favorable to the free market than those of their countries
of origin ».
B.

State aid law in China, an aggressive policy

Goal of the world’s leading economic power. China, for its part, makes no secret of its
objective of eventually achieving the status of the world's leading economic power and is
determined, in view of the financial resources mobilized, to achieve it. The mercantilist agenda
"Made in China 2025" and the "Belt and Road" initiative, designed to create new trade and
infrastructure networks between Asia and Europe, are evidence of this determination. This is not
surprising: the development of the manufacturing industry has been the driving force behind China's
economic catch-up. Between 1991 and 2012, the share of Chinese domestic industry in global
manufacturing value added increased sixfold, from 4% to 24%47.
Subsidy of strategic companies. China supports strategic compagnies through competitive
subsidies to enable the emergence of champions capable of going global. China's intention to
become the world's leading power is clear and can be explained through a "Chinese Dream" policy.
So here again Chinese competition rules are seized by political and industrial considerations.
EU Chips Act. The Chip Act presented on February 8, 2022 by the Commission marks a
turning point not only in the digital transition, but also in terms of state aid as Europe launches a
plan to once again become the world leader in semiconductors. The will of this act is simple,
Europe cannot stay out of the technological race for the semiconductors of the future. In order to be
attractive, the Chips Act adjusts the State aid rules to the specific case of semiconductors and their
industrial, economic and strategic stakes48. The question then is whether the European Commission
will revise its position on European champions in the railway sector ? Only the future will tell us...
Section 2 : State aid law in Europe, a noti ication policy

European state aid origin. The law on European states aid was established by the Treaty of
Rome in 1957. The aim of this system is to avoid distortions of the internal market and a form of
headlong rush, in a non-cooperative process between Member States, leading to an inflation of state
subsidies that are harmful to public finances and competitiveness. In practice, four criteria must be
Les Échos, L’Amérique n'est plus le pays de la libre concurrence, Par Benoît Georges, Publié le 8 nov. 2019
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met in order to characterize a State aid : the aid must be granted through public resources, the aid
provides a selective advantage to one or more companies (e.g. an industrial sector), the aid distorts
competition and the aid is capable of affecting trade between Member States. Except in special
cases, any aid that simultaneously satisfies these four conditions must be notified to the European
Commission prior to its introduction. The Commission then assesses the compatibility of the aid
with the exceptions provided for in European law, and then gives its approval, if any, to the
implementation of the aid policy.
A policy that hinders any form of proactive industrial policy. A frequent criticism of this
system is that it prevents EU Member States from implementing proactive industrial policies, for
two reasons. On the one hand, it drastically limits the possibilities for supporting industry: since
sectoral aid is prohibited, a Member State cannot decide to subsidize an industrial sector that it
considers strategic. On the other hand, Brussels control adds, even in the case of state aid that is
ultimately authorized, delays and procedural complexities that would hinder the deployment of
industrial policies. In light of these criticisms, in 2012 the European Union launched a vast project
to modernize the state aid framework49. In concrete terms, this reform reduced Member States'
notification obligations by adding categories of aid that are exempt from notification (e.g., certain
aid for innovation, network infrastructure deployment, or ecological transition), increasing the
thresholds for notification to the European Commission, as well as relaxing the control regimes in
certain verticals.
A declining presence of European companies on the world market. Entangled in its
divisions, is Europe losing its footing on the international scene ? At a time when European industry
seems to be caught between increasingly concentrated American companies and Chinese giants
actively supported by public authorities, there is growing concern among European leaders about a
form of "impotence" on the continent. Europeans are divided on the subject of industrial policy and
the control of state aid. These debates are sustained by a feeling of economic stagnation. In 2008, of
the top 500 companies in the world (by turnover) listed by Fortune magazine, 171 were European,
150 American and 28 Chinese; ten years later, only 122 European companies appear in the same
ranking, compared with 126 American and 110 Chinese. These elements support the idea that the
European Union no longer has the necessary weapons to secure a place in the global competition
between the great powers.
CHAPTER 2 : The need to be defensive regarding the emergence of champions
Allowing the entry of champions can generate a series of risks. It is therefore necessary for the EC
to strengthen internal protection against European champions themselves (section 1). But on the
other hand, not allowing the emergence of European champions means allowing the penetration of
foreign international champions, hence the need for a defense strategy (section 2).
49
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Section 1 : Internal protection against the European champions themselves

Abuse of position by European champions. There is an undeniable risk that Europeans
giants will impose their rules in Europe if there is no further action. This is the reason why
European champions cannot be built by undermining competition. It is therefore clear that a more
flexible European competition policy would risk generating a strong industrial concentration, with a
dominant position and, as a consequence, an artificial increase in margins and, ultimately, in prices
for consumers - whether they are individuals or companies. This is why blocking the AlstomSiemens agreement is a strategic move to maintain free and undistorted intra-European competition.
Relationship between size and exports performance not established. Furthermore, what do
we mean by the notion of European champions ? Is it a large corporate group ? Or is it a
monopolistic situation in a market ? However, the size of firms does not guarantee their export
performance. There is no consensus on the nature of the relationship between firm size and
exports50. Moreover, the monopoly situation of a European champion does not guarantee its export
performance. Indeed, many economists maintain that there is a positive relationship between the
export performance of companies and the degree of competition they face in their local market.
Section 2 : External protection against international leaders

International leaders owns’ rules. Letting international leaders penetrate the European
market without allowing European entities to develop in time to face the competition, isn't this
ultimately allowing these entities to impose their own rules of the game on the European market,
with their own prices ? This is quite dangerous because it will force European companies to align
themselves directly with the prices of their international competitors.
Predatory price. A predatory price is a price that is abnormally low, that is to say, below the
variable costs of the company that practices it. The mechanism of predation is the following: the
company offers initially very low prices in order to avoid or discourage the arrival of competition
on a given market. Once competition is eliminated, the company can then raise its prices and
recover the losses incurred during the first phase, to the detriment of the consumer51. By allowing
the entry of an international leader into a market, without effective competition from national
champions, the international leader may have the incentive to engage in predatory pricing in order
to definitively crush all competition. Although predatory pricing is not new and can be captured by
antitrust law, adopting a passive stand can be dangerous since antitrust law is ex-post regulation.
But when competition is definitively extinguished, it is difficult to return the market to the situation
it was in before the implementation of the litigious practice.
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TITLE 2 : CALLS FOR AN IMMINENT OVERHAUL
Does the EC merger law became outdated ? It is undeniable that European merger law has come
under heavy criticism in recent years. These criticisms are supported both by companies themselves
(Chapter 2) and by politicians of the member states (Chapter 1). As a result, numerous proposals
for recasting the law have been elaborated to remedy the shortcomings of this law (Chapter 3).
CHAPTER 1 : A policy of concentration arousing criticism from politicians
Political power feels overtaken by economic policy when the European Commission bans a merger.
While the European Commission fears that the merger between Alstom and Siemens would reduce
competition, for French Minister of the Economy Bruno Le Maire, the EC has taken a decision
against the merger for the wrong reasons. He described the decision as an "economic
error" (Section 1) and a "political error" (Section 2) because it would weaken the entire European
industry in the face of China. Several proposals to overhaul merger law were then proposed by the
political authorities (Section 3).
Section 1 : The refusal to merge between Alstom and Siemens, an economic error ?

Politicization of merger rules. The criticism of politicians is not new. In the 2010s, the desire
for European laws to serve the industry was already present. The internal market policy must be
integrated into a genuine European industrial strategy, which the above-mentioned Communication
only defines in a very general way, without really considering the new situation of international
competition, which is more exacerbated than ever. Europe must put its policies at the service of its
industries. In the future, all European policies, like national policies, should be assessed in terms of
competitiveness52.
A policy of concentration to the detriment of European companies. It is in this movement
of ideas that the French Economy Minister said that the role of the Commission is to defend the
economic interests of Europe and he insisted that the rejection of the Alstom-Siemens merger will
serve China’s economic and industrial interests. There is an idea that today the state of merger law
is to the detriment of European companies and in the advantage of international companies. This
decision is qualified as an economic error because it benefits the economic development of
international entities and does not allow European companies to face it and to develop at the same
pace as its competitors. German minister of economy, Peter Altmaier, wrote on Twitter that : « the
EU’s rejection of the Siemens/Alstom merger demonstrates the urgent need for a European
Industrial Strategy. It involves orders of many $100 billion worldwide. That is why we need strong
European champions. France & Germany agree ».
52

Rapport au Premier ministre 5 novembre 2012 - Pacte pour la compétitivité de l’industrie Française - Louis Gallois,

Commissaire général à l’Investissement

Page 32 sur 60

A different playing field. Nevertheless, many consider that this decision does not constitute
an economic error. First, the lack of European champions is not the consequence of European
competition policy, but of the fact that companies do not have the same playing field and are not in
integrated economies in the same way. So it is unfair to think that it is because of European
competition law that Europe lacks champions. The Americans and the Chinese can become giants
because they have a larger playing field. When a European company wants to grow, it faces a
certain number of national barriers which mean that the number of potential clients or potential
partners is smaller. So basically, if we really want to have European giants, instead of European
protectionism, we need to widen the playing field and integrate Europe more and make sure that
European companies have a wider pool of clients and consumers53.
Unions against the Alstom/Siemens merger. In addition, many trade unionists supported this
decision taken by the EC. For example, speaking to Reuters, Olivier Kohler, CFDT delegate from
the Alstom site in Belfort, said: “Even if the Commission’s arguments are different from those for
which the trade unions were against this merger, it goes in the right direction, it will avoid the job
cuts.” He eventually concluded “Alstom and Siemens are two companies that have the capabilities
to live each on their own »54.
Section 2 : Should merger control be in the political sphere ? Is there a political headache ?

A political will to appropriate merger law. A total of 19 EU governments have proposed
updating the EU’s antitrust rules to facilitate the emergence of European industrial giants able to
face “fierce competition” from the US and China. There is a political desire to appropriate merger
law in order to set up industrial policies allowing the emergence of champions. But is merger law a
political law ?
The mistake would be to politicize the law. Given that France had warned that a rejection
would represent a « political mistake » Vestager responded that : « we are not supposed to be
political ». The answer is clear, merger law is not a political law. The goal is clear : to anchor the
market on solid and objective rules, and not on political decisions, where arbitrariness will compete
with demagogy. Some even argue that the political mistake would be to politicize merger law. A
more political approach to merger control would cause European law to lose all credibility, as it is
tossed back and forth between European protectionism and disorganized industrial strategy,
according to the political alliances of the moment. On the contrary, wisdom dictates that we
remember that the European genius was to find our economic community on the rule of law55.
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Section 3 : Propositions for an overhaul of European merger law by politicians

Reform proposals are not new. Propositions for an overhaul of European merger law by
politicians is not new. Emergence of European champions has become a political matter. In 2004,
Jacques Chirac already declared: "We must better integrate the objective of free competition with
the imperative of developing our industries. We must thus encourage the creation of major
European industrial "champions" capable of standing out in global competition56. In 2007, Nicolas
Sarkozy also emphasized: "I want competition to stop being a religion, so that the quest for perfect
competition ceases to be the sole horizon of European policies [...] so that national and European
champions can emerge »57. François Hollande, for his part, called in 2013 for « redefining a
competition doctrine to facilitate mergers, not to dissuade them, so that we have European
champions, in the interest of Europe »58.
A decision that revived debates. The European Commission’s decision of 6 February 2019
to prohibit Siemens’ proposed acquisition of Alstom has triggered a new phase in Europe’s ongoing
debate on industrial policy. In December 2018, eighteen EU Member States had issued a joint call
for a more ambitious and more strategic EU industrial policy, highlighting industry as ‘a key driver
for growth’59. In February 2019, a Franco-German manifesto for a European industrial policy
adapted to the 21st century was signed by ministers Bruno Le Maire and Peter Altmaie60. This
manifesto led to a report in April of the same year on competition policy and strategic interests of
the union. This report also recommends changes to the European Union's competition policy, which
is implemented more strictly than in third countries and is more restrictive about state aid. In
addition, the mission in charge of this report suggests a series of improvements to the current
procedures and instruments, on a constant primary and secondary law basis, and a broadening of
DG COMP's field of analysis, in particular through the renewal of the guidelines and notices issued
pursuant to Regulation 139/2004 on merger control. There is a desire to take better account of the
potential arrival on the internal market of non-European competitors, particularly when they benefit
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from subsidies, and to rely on the other Directorates-General, and even on independent
personalities, to enrich DG COM's analysis61.
To address the distorting effects of foreign state ownership and state financing in the internal
market, the Dutch government has been working on a proposal to strengthen the EU competition
framework to form a "sixth" branch to the existing EU competition law62. This willingness to
reform and accompany EC decisions with further notice and investigation by a separate entity is not
new. As early as 2012, there was already thought of accompanying all European decisions
concerning competition with an opinion from economic and industrial experts outside the
Commission63.
CHAPTER 2 : A merger policy arousing criticism from European Companies
After launching its strategic position paper "Strengthening Europe's Place in the World" in April
2019, the European Round Table of Industrialists (ERT) presents a series of proposals on the
priorities identified by its members (55 CEOs and chairmen of Europe's largest companies) on how
to increase European competitiveness. Some European companies also support reform of
competition rules (section 2), in particular because they believe that the playing field is uneven
compared to less restrictive international merger legislation (section 1).
Section 1 : A feeling of inequality of arms compared to less careful international merger legislation

Inequality and competition by merits. There is a growing feeling among European
companies that they do not have the same weapons to compete internationally as Chinese and
American companies. For these European companies, the concentration rules in force prevent the
establishment of a level playing field allowing for competition "on the merits" between competitors.
Inequality of arms. There is another element to be considered, namely the fact that Chinese
groups benefit from significant aid from their government, which creates an unbalanced situation
with European groups. The European Commission's objective is a European objective according to
European standards, but in a global game where some operators benefit from certain subsidies, this
undoubtedly raises problems of equality of arms.
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Section 2 : Requests for an overhaul of European merger law by European Companies

Broaden the time horizon. Companies make requests that can be easily synthesized. On the
one hand, DG Competition is asked to extend the timeframe within which it assesses the impact of
mergers, in particular by increasing to five years the general timeframe for taking into account
potential entry (subject to exceptions depending on the specific case and market). As a reminder, the
time frame used to consider the potential entry of CRRC in the Alstom-Siemens case was only two
years.
Efficiency defense. Furthermore, it is recommended that DG Competition also take more
account of the potential for pro-competitive effects (both on and off the market) that may outweigh
potential concerns and provide the parties with more clarity on how these will be applied.
Consider the effect of government subsidies. Secondly, it is claimed that when examining
the competitive landscape, DG Competition should take into account the effect of public subsidies
on competitors. State aid is a major concern for European companies, which would like to feel more
supported.
Behavioral remedies. At least, DG Competition should be more willing to accept behavioral
(rather than structural) remedies. These can be an effective and proportionate way to alleviate
competition concerns and are often less burdensome for the parties involved64.
Greater support. To sum up, European companies want to feel more supported by the EC
and the competition rules that are imposed on them to be competitive on the international scene. To
do this, they need to compete on a level playing field with international competitors, which
undoubtedly means more state aid and fewer structural remedies, as these often make the operation
useless with so many concessions.
CHAPTER 3 : The remedies proposed for an overhaul
It is possible to classify the remedies proposed for an overhaul in two categories. In one hand there
are remedies proposed without the necessity of a reformation of merger rules (Section 1) and in the
other hand remedies proposed with a reformation of European merger rules (Section 2).
Section 1 : Remedies without reformation of merger rules

The actors in the debate that followed the Siemens / Alstom affair denounced the unfair competition
that European companies suffer from foreign companies supported by the State. They believe that it
64
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is necessary to change the rules of concentration. Several ideas are supported, including the
evolution of European defense tools (A). But that is not all, there is strong support for really
considering the efficiencies of the operation and putting forward total welfare (B). Furthermore, a
reform of the horizontal merger guidelines and the definition of the market should be interpreted in
a more flexible way (C). Finally, a modification of the European rules on state aid is a priority (D).
A.

Growing the EU’s arsenal of defensive tools

Commercial reciprocity. Policy makers need to press on the right buttons now and consider
relying more heavily on one of the oldest concepts in commercial law, reciprocity, “you can’t play in
my market if I can’t play in yours” While the WTO forum and imposing such reciprocity may be a
lengthy process, it seems to the right path to pursue65.
Anti-dumping and anti-subsidy tools. Commercial reciprocity is an efficient tool for
building up leverage and reciprocal market access. The principals trade defense instruments are
anti-dumping and countervailing duties to subsidies. The EU anti-dumping and anti-subsidy
regulations (“EU regulatory framework”)66 established under the umbrella of the rules of the World
Trade Organization (“WTO”) are intended to address trade distortive practices causing injury to the
Union industry. Through these rules, the Commission is responsible for preventing material injury
to the Union's industry. In doing so, it must take into account the impact that trade defense measures
may have on the general interest of the Union. Trade defense instruments may be adopted after
consultation with the member states. The latter are granted a right of veto on measures, subject to a
qualified majority. The rules governing subsidies should not be confused with the EU rules on state
aid. However, they do mitigate the advantage that state-supported companies may have in EU
markets. Subsidies are defined in the WTO agreement as a financial contribution by a government
or any public body, or any form of income or price support, which confers an advantage on a
specific enterprise or industry. These rules allow for a balance to be struck with the general interest
of the union if subsidized products cause injury to the union's industry.
The limits of the current instruments. First, for a subsidy to be investigated by the
Commission, complainants must demonstrate the existence of a subsidy, material injury, and a
causal link. However, the Commission also has the power to initiate proceedings on its own
initiative. Nevertheless, the burden of proof lies with the complaining companies. Second, the
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adoption of trade defense instruments faces a problem of scope, as they only cover goods and not
services.
B.

Consider the e ciencies and total welfare of the operation

Economic efficiency gains. The Guidelines on the assessment of horizontal and nonhorizontal mergers enshrine the theory of efficiencies, which is supported by economic analysis.
Based on efficiencies, the merger can be approved if the positive effects in terms of economic
efficiency outweigh the negative effects in terms of competition. A negative competitive analysis
can be offset by evidence of efficiencies. Efficiency gains can be quantitative (reduction of
production costs, economies of scale...) or qualitative (new products, improved products...). But the
gains must be to the advantage of consumers, linked to concentration and verifiable67.
One criticism is that the European merger control test does not really take into account the
efficiencies claimed by the parties to the transaction. However, from an economic point of view,
taking efficiency gains into account is an essential aspect of the analysis of any merger operation.
Indeed, a merger-acquisition is likely to have two opposite effects: on the one hand, by restricting
competition, it may lead to an increase in prices; on the other hand, it may result in a reduction in
production costs through the realization of synergies between the merging entities, which is likely to
lower prices.
Total welfare v. consumer surplus. Economic analysis, following the pioneering work of
Oliver Williamson (1968), calls for a comparison of efficiency gains and harm to competition in
order to determine whether or not a merger is favorable to the aggregate welfare of the economy. If
we apply this reasoning, a merger should be accepted if it increases total welfare and rejected if it
does not. This means that a merger that would penalize consumers (through higher prices) but
would lead to efficiency gains that offset the harm to competition should be allowed. This analysis,
based solely on the total welfare criterion, does not exactly correspond to the one implemented by
the competition authorities68. In practice, in Europe as elsewhere, the competition authorities use
consumer surplus as the main criterion for analyzing mergers, not total welfare. In addition,
although the guidelines mention dynamic gains, the Commission notes that : « the further away the
projected efficiencies are, the less weight the Commission can give them. »69
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C.

Review the guidelines on horizontal mergers and market de nition

Revision of the definition of the relevant market. The Commission’s Relevant Market
Notice defines a relevant geographic market as the geographic area in which the merging companies
offer their products and in which the conditions of competition are sufficiently homogeneous70. The
Commission's notice on the "definition of the relevant market" of December 1997 and the
Guidelines on the assessment of horizontal mergers of 5 February 2004 should be revised to
introduce more flexibility in merger. The proposals imply that the Commission should be willing to
consider ‘competition at global level’ and in particular to factor in both long-term market outlook
and the future strength of competitors from third countries71.
Revision of the approach of potential competition and the time scope. If there is anything
to change, it is not the EU Merger Regulation, but the Commission's asymmetric approach to
"potential competition". When the Commission analyzes potential competition from the merging
parties, it uses a long- and flexible-time frame: two to ten years, while potential competition from
third parties is analyzed over a time frame of two to three years. In other words, the threat of entry
is analyzed differently if it comes from a third-party competitor. While this is understandable, given
that the Commission will first focus on the elimination of competition between the merging parties
and the closeness of their competition, a longer time frame could nevertheless be considered for
assessing third party competition, especially in concentrated markets. In fact, the current rules allow
for a longer-term assessment of future entry, and the Commission's past decisions show that it is
willing to use some flexibility offered by the rules. However, it is arguable that the Commission
could make even greater use of this flexibility to make a longer-term assessment the norm. Future
guidelines could also provide for a longer term than the two-year term currently considered72. The
Commissioner on December 9, 2019, stated her intention to review and amend the 1997 "relevant
market definition" communication73 and on July 12, 2021, the Commission published a working
document summarizing the outcome of this evaluation and concluding that the Communication
should be updated. The Communication could thus be updated on the use and purpose of the SSNIP
test in defining relevant markets; the means of defining digital markets; the assessment of
geographic markets in a context of globalization and import competition; the calculation of market
shares; non-price competition (especially in terms of innovation)74.
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relevant market for the purposes of Community competition law of 9 December 1997, EC 12/7/21

D.

Modify the rules on state aid

Revision of the General Block Exemption Regulation. For several years the EC has been
asked to ensure a balanced application of state aid control for European operators in order to avoid
asymmetries with their foreign competitors who are not subject to it75. Things are starting to move76
as Europe's efforts to drive the green transition and catch up in the digitalization race have prompted
the European Commission to launch a wide-ranging review of its strict state aid rules77. In this
context, the executive is currently conducting a "targeted review" of the General Block Exemption
Regulation (GBER). As a reminder, the GBER is intended to allow European Union governments to
provide more public funding to a wider range of companies without first having to seek permission
from the European Commission.
Section 2 : Remedies proposed with a reformation of European merger rules and TFEU

A.

Creation of a Council Right Veto

Evocation power. This solution would allow the political authorities to disregard the decision
made by the European Commission on the basis of a competitive analysis in order to invoke reasons
other than compliance with competition law. It should be noted that such a system already exists at
the national level, as in France through Article L.430-7-1 of the Commercial Code. The Minister of
the Economy may invoke arguments such as industrial development, the competitiveness of
companies, the creation or maintenance of employment, to override a decision by the Competition
Authority to prohibit or authorize a transaction subject to commitments.
Reform of article 103 TFEU for a Council veto right. Competence of the Council to
overrule merger decisions of the Commission does not seem clearly possible under current treaty
rules. A Council veto right may require an amendment of the article 103 TFEU. On a reading of
Article 103 TFEU, the only EU institutions with competition law enforcement functions are the EC
and the CJEU. Thus, the Council has no competition law enforcement or review functions. An
amendment to the article is therefore necessary to allow the Council to have enforcement and
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review functions. It is important to recall that the Council has this veto power in matters of state aid,
a power that is enshrined in the Treaty in Article 108 TFEU.
A criticized proposal. But this proposal does not seem to have unanimous support. On 15
May 2019, the Dutch government issued the first major rebuttal to the Franco-German Manifesto,
publishing its own position paper that endorses the Commission and stresses that competition
authorities should remain “politically independent,” and “political national interests are not always
in line with the general interest.” The paper further affirms Europe should “build on healthy
competition,” stressing that : “size isn’t everything”; and that : “Bigger is not always better”78.
B.

Rewriting article 173 TFEU

The current article 173 TFEU. Many argue that Article 173 TFEU hinders the compatibility of
competition and industrial policies. Indeed, Article 173 concludes with the following statement:
« This Title shall not constitute a basis for the introduction by the Union of any measure which may
distort competition ».
Idea for rewriting. The Robert Schuman Foundation is therefore calling for a rebalancing
between competition policy and industrial policy and, to this end, for a modification of Article 173
of the Treaty to give the Commission greater powers to implement an industrial policy on a
European scale. According to the current wording, it is essentially a question of coordination
between Member States and not of defining industrial policy objectives. The Foundation therefore
recommends adding a subparagraph to paragraph 173 in the following form :
« 4.The Competitiveness Council shall set annual industrial policy objectives to be taken into
account by the Commission in its decisions ». 79
C.

Création of a DARPA

European innovation fund. During the National Industry Council meeting, Bruno Le Maire
stressed the need to support European industry to compete with American and Chinese rivals. The
Minister of the Economy made known his desire to create a European DARPA. The creation of this
organization will be dedicated to undertaking industrial policy actions and carrying out innovative
and competitive projects on a European scale. In practice, this would imply the creation of a
European innovation fund, similar to the American Defense Advanced Research Projects Agency
(DARPA).
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A solution to finance European leadership. Such a measure, provided that adequate
resources are available, would aim to protect and stimulate European industry. The creation of a
European DARPA is now considered as the solution to finance and allow the European continent to
regain a form of technological leadership. A European program has been set up. Horizon Europe is
the EU’s key funding programme for research and innovation with a budget of €95.5 billion. It
tackles climate change, help to achieve the UN’s Sustainable Development Goals and boost the
EU’s competitiveness and growth.

TITLE 3 : THE PROHIBITION OF THE ALSTOM/SIEMENS MERGER, A
RETURN TO THE AIMS OF COMPETITION LAW
Although the Brussels decision prohibiting the merger between Alstom and Siemens has been much
debated and contested, it has the merit of renewing the links with the objectives of competition law
(Chapter 2). Thus, the European Commission did not want to deviate from the line of conduct and
the purpose of the competition rules (Chapter 1).
CHAPTER 1 : The purpose of competition law as guardian of the market
With this decision, European Commission reminds that free and undistorted economism and
consumer welfare are the purpose of competition law. These goals have a hegemonic place on the
analysis and application of competition law (Section 1). Therefore, competition law is incompatible
with industrial and social policies (Section 2).
Section 1 : The hegemony of free and undistorted economism and consumer welfare

The primary purpose of competition law. Originally, competition law was created with the
aim of maintaining fairness in economic competition. The idea is therefore to maintain free and
undistorted competition. Moreover, the law of concentration aims at guaranteeing the functioning of
the market by taking into consideration both the behavior of competitors and the structure of
competition. If competition law is a pillar of the European Union, assigning it a role in promoting
innovation raises concerns. It would go beyond its role as the sole ex post "guardian of the markets"
to become an ex-ante tool for innovation, and thus an instrument of industrial policy in the hands of
the Commission80.
Ensuring a level playing field in the European market. On February 5, EC president, Mr
Jean Claude Junker, told delegates at a conference in Brussels that the Commission had only
rejected 30 of the 6000 merger cases it has reviewed. "This is a message for those who are saying
that the Commission is composed of blind, stupid, stubborn technocrats, he said. « We believe in
80
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competition as long as it is fair for all. We'll never play politics or play favorites when it comes to
ensuring a level playing field."81
Consumer welfare. Consumer welfare. Consumer welfare is a theory supported by the
Chicago School, according to which the consumer benefits from a surplus when he benefits from a
price lower than he was willing to pay. Competition authorities have taken a particular interest in
consumer welfare, to the point that this criterion has become an essential element in competitive
analysis. Consumer welfare is characterized by low prices resulting from price competition. This
new purpose, is based on any textual element since neither the Sherman Act of 1890 nor even the
articles of the TFEU, is contested by some authors who believe that consumer welfare has benefited
from "a promotion based on a creative interpretation obtained by forcing the texts, so that consumer
welfare can hardly be considered as a purpose, and especially not as the main purpose, of
competition law". This is the reason why the concept is now the subject of increasing criticism in
the United States by a so-called "neo-Brandesian" current that challenges both the descriptive and
the normative aspects of the dominant theory82.
Section 2 : A policy that does not support industrial and social policies

Consumer welfare to the detriment of European producers and workers welfare. The
European Commission's February 2019 ban on the merger between Alstom and Siemens' rail
operations has sparked fierce opposition at the highest political level between supporters of a
competition policy attentive to the interests of European consumers and defenders of an industrial
policy sensitive to the interests of certain producers83. What is the best way to protect European
interests? In addition to the consumer, should we not also protect producers and workers? We have
reached a tipping point where the protection of the European consumer (which involves maintaining
competitive goods and services) is done at the expense of European labor. The current policy is not
for the benefit of all. In assessing an industrial policy, the EC must also take into account the
preservation of the population and the territories that work from the production to the sale of goods
and services. Producers and workers are the forgotten ones in this competition policy.
Antitrust populism movement. Are the guarantees to protect jobs sufficient in the European
analysis ? There has been a trade union movement fearing that Siemens will favor sites and jobs in
Germany rather than in France, despite the commitments made by Alstom and Siemens to the
French government. However, employment is not a criterion taken into account by the European
Commission to apply competition rules because it is not an objective of competition policy as such.
81
82

Juncker prepares the ground for Alstom-Siemens merger rejection, By Jorge Valero | EURACTIV
L.-M. Khan, The End of Antitrust History revisited : Harvard LR 2020, vol. 133, p. 1655. – Du même auteur The New

Brandeis Movement : America's Antimonopoly Debate : Journal of European Law & Pratice, 2018, vol. 9, n° 3, p. 131.
83

« L’Europe face aux nationalistes économiques américains et chinois », Rapport Fondapol

Page 43 sur 60

So the EC will focus on European consumers, and this is the angle that it will be privileged in its
analysis. However, the desire to reorient competition law towards values other than purely
competitive (protection of employment, small competitors, etc.) is not insignificant. It is part of a
more general debate, including in the United States, where some would like to see a less
"economic" competition law, while others denounce the rise of antitrust populism84. Nevertheless,
the preservation of employment or other social considerations are sometimes mentioned among the
purposes to be considered in competition law85.
CHAPTER 2 : A prohibition that renews links with the aims of competition law
Section 1 : A solution welcomed by economists and lawyers

More, not less, competition is needed in Europe. Leading competition economists and
lawyers do not believe the creation of what are known as national and European champions, and the
measures proposed in the Manifesto will achieve the desired result86. All the proposals for recasting
are criticized on the grounds that they would be inspired by a nationalist discourse and would lead
to the introduction of protectionist policies that would risk doing more harm than good by, for
example, jeopardizing essential achievements such as the European competition policy87. The
mergers between companies examined result in a reduction in the volume of R&D activity and in
the number of patent applications, both in the merged entities and in their competitors88.
A policy allowing the emergence of European giants. The image usually conveyed of a
European policy that is excessively restrictive compared to American practices must be qualified.
The vast majority of M&A proposals notified to the Commission are accepted or conditionally
accepted. Since then, only 30 incompatibility decisions have been issued (19 based on Regulation
4064/89 and 11 on the basis of Regulation 139/2004). The number of transactions notified to the
European Commission has steadily increased in recent years, reaching an average annual growth
rate of +8.5% over the period 2014-2018. These transactions have led to the formation of European
giants in many sectors, including the brewing industry, with the acquisition of the British
SABMiller by the Belgian Anheuser-Busch InBev; optical lenses, with the merger between the
French Essilor and the Italian Luxottica; and new technologies, with the acquisition of Gemalto by
84
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Thales. On average, 90% of the transactions notified to the European Commission are approved
unconditionally at the preliminary investigation stage.
FTC tougher than EC. Data from the Anglo-Saxon law firm Dechert's observatory reveals
that over the past five years the Federal Trade Commission and the U.S. Department of Justice
Antitrust Division have not only initiated more in-depth investigations (148) than the Commission
(121) but have also been more severe in concluding their investigations. While only three mergers
were prohibited by the European Commission over the period 2014-2018, the U.S. administrations
sought to have twenty-two of them overturned in court at the same time. However, some authors
believe that the authorizations granted are not very important and demonstrate that not everything
should be told to these data, because in reality, if the first exchanges with the European Commission
suggest risks of prohibition or too strict remedies, some operations may be abandoned. However, it
is worth noting that mergers prohibited by the European Commission have not prevented companies
from prospering in Europe and beyond.
Section 2 : European Commission’s solutions to hijack Chinese appetite

To ward off Chinese appetite, the EC has already put in place concrete measures to protect the
European market and its companies. These solutions consist of a control of foreign investments
(Section 1) and the imposition of strict rules relating to public procurement and calls for tender
(Section 2).
A.

Foreign investments control

Regulation for greater scrutiny of foreign direct investment. Domestic screening of
foreign direct investment is mentioned as an appropriate solution to the problem of acquisitions of
EU assets by foreign state-owned enterprises. In March 2019, in response to these concerns, the EU
institutions adopted a new regulation that provides for greater scrutiny of foreign direct investment
(FDI) on national security and public issues, including provisions for the exchange of information
on transactions between member states, and between member states and the Commission. However,
the power to prevent or attach conditions to a transaction remains in the hands of national
governments. Currently, 14 member states have legislation that can be used for this purpose.
Gaps in the regulation. Although it is a tool that should not be overlooked, many believe that
the mechanism is not a tool to combat unfair trade practices abroad and directly provide leverage to
open access to foreign markets. No element of reciprocity is provided for in the FDI regulation,
which can therefore hardly provide direct leverage in international negotiations to guarantee equal
access opportunities for EU companies. Thus, the FDI Regulations may not prevent another Pirelli
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case89, in which a substantial competitive advantage was gained through foreign subsidies, and thus
regulate backdoor subsidies. Chinese investment in the EU has multiplied in recent years mergers
and acquisitions, and regularly using state support. In the meantime, the majority of Chinese
takeovers of the EU could not have happened the other way around due to higher restrictions on
foreign investment.
B.

International Instrument on Public Procurement

A short-term solution. By preventing access to these companies, procurement rules can
provide a partial and short-term solution to deficiencies in the application of anti-subsidy rules.
Europe, with its International Instrument on Public Procurement (“IPI”) seeks to achieve reciprocity
in access to public procurement. International public procurement instrument is a new tool to
support EU firms90.
Railway sector excluded from public procurement. In the meantime, the EU has already
excluded entire areas of public procurement from its international commitments contained in the
General Agreement on Government Procurement (“GPA”). In particular, the railway sector is
expressly excluded from suppliers and service providers, such as Canada, China and the United
States until the EU finds that reciprocal access has been granted to suppliers and service providers.
EU services on the identified countries' own procurement markets.
Tougher regulations for access to public contracts. In addition, the EU can regulate access to
public contracts by taking into account environmental and social provisions, labor law and
compliance with certifications, areas that traditionally pose difficulties for non-EU candidates,
when setting the conditions for access to a procurement procedure. In addition, contracting
authorities may determine the most economically advantageous tender on the basis of a life-cycle
cost approach and eliminate tenders that appear to be abnormally low, with state aid expressly listed
as a relevant factor. This broad freedom of contracting authorities is limited by the guiding
principles of public procurement, namely transparency and non-discrimination, which extend to all
economic operators from (i) other EU member states and (ii) third countries that are parties to the
GPA or to a free trade agreement ("FTA").
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Equal treatment to EU companies by foreign governments. The proposal went from a total
ban on access to EU public markets to imposing a tariff penalty on companies from closed
countries, whose offers consist of more than 50% of goods or services of third country. If the
Commission finds that a particular country applies restrictive and/or discriminatory procurement
measures and fails to ensure reciprocal access through consultations, national contracting authorities
would be responsible for imposing the penalty of prices to companies in the country. The proposal
contains a material scope broad enough to encompass the following three scenarios: discriminatory
access to a foreign country's market : (i) in relation to the access granted by the Union to
undertakings of that country, (ii) in relation to the access granted to national enterprises and (iii) in
relation to the access granted to other third countries. Therefore, if adopted, the IPI would be an
effective way to put pressure on foreign governments to lift the veil on their public procurement and
apply equal treatment to EU companies91.

91

EPRS | European Parliamentary Research Service, Marcin Szczepa ski Members' Research Service PE 649.403 – March

2022

ń
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CONCLUSION

The EC is not against the emergence of European champions, but not at any price. Many applaud
DG COMP's solution and believe that the prohibition of the merger between Alstom and Siemens is
justified in view of the insufficient remedies that have been proposed to address the competition
concerns. Approving the merger under these circumstances would have violated the rule of law and
undermined legal certainty. The major consequence of this decision is that it has revealed the need
for a strong, coherent and ambitious European policy to protect European companies from
distorting business practices and to enable them to compete on a level playing field outside the EU.
They can certainly be adapted or improved, but there is no need to radically change the rules of
healthy competition that support innovation and fair play in the internal market92.
The competition rules are based on fundamental principles and modernizing them does not require
the abrogation of these foundations. Many proposals for modernizing the system are based on
changing the competition rules, but there are also proposals emerging that do not require any
change to the treaty, except for a strengthening of the pre-existing tools. Indeed, the competition
rules are generally satisfactory and simply need to be updated to meet the new challenges of a
globalized economy.
This simple update can be explain by the fact that : « It would be both inefficient to protect
European firms (because they will always be smaller than many global firms) and potentially
damaging to the EU (by allowing for possible dominant positions and less choice for
consumers) »93. Things are starting to evolve and we have noticed a dusting off of some old tools
like commercial reciprocity, but also the emergence of new tools like the public procurement
instrument. The European EC seems to be on the right track and the emergence of these new trade
tools are there to accelerate trade reciprocity and preserve a strong European domestic market and
the companies that compete in it94.
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é

Page 50 sur 60

Fondapol — L’Europe face aux nationalismes économiques américains et chinois
Inspection g n rale des finances et Conseil g n ral de l' conomie, de l'industrie, de
l' nergie et des technologies — « La politique de concurrence et les intérêts stratégiques de
l’union », avril 2019
JENNY F, J. Padilla, P. Hubert, Politique industrielle et politique de concurrence : New
Frontiers of Antitrust, Paris, 22 févr. 2013 : Concurrences 2-2013, art. n° 51768 ; rapp.
d’information n° 3794 sur l’évaluation de la politique industrielle, 21 janv. 2021).
MARTY F. - Concurrence et politique industrielle : analyse de logiques distinctes. Viviane
de Beaufort. Entreprises strat giques nationales et mod les conomiques europ ens, Bruylant,
pp.131- 153, 2012.
Open letter from forty-seven leading competition economists, “More, not less,
competition is needed in Europe” (10 February 2019)
Parlement européen, Projet de rapport sur le rapport annuel sur la politique de
concurrence de l’Union européenne (2019/2131[INI]), Rapport Parlement européen 2019,
Commission des affaires économiques et monétaires, YON-COURTIN Stéphanie (rapporteuse),
26 novembre 2019.
Rapport au Premier ministre 5 novembre 2012 - Pacte pour la compétitivité de
l’industrie Française - Louis Gallois, Commissaire général à l’Investissement
Rapport d'information de MM. Alain CHATILLON et Olivier HENNO, fait au nom
de la commission des affaires européennes et de la commission des affaires économiques n° 603
(2019-2020) - 8 juillet 2020
The Netherlands, Non-paper des Pays-Bas Non-Paper « Strengthening the level playing
field on the internal market », 4 décembre 2019.

III. Articles
AMORY, BERNARD ; EVENETT, SIMON J. ; DE SILVA, ISABELLE ; MADERO,
CECILIO ; BELLAMY, CHRISTOPHER— Beyond Alstom-Siemens : Is there a need to
revise competition law goals ? (New Frontiers of Antitrust-Paris, June 14th, 2019)
AMORY, C. de Navacelle, H. de la Barre d’Erquelinnes, S. J. Evenett, Au-delà
d’Alstom-Siemens : les objectifs du droit de la concurrence doivent-ils être revus ?
AMORY. Winckler, F.-C. Laprévote, D. Neven, European champions and merger control
rules : Concurrences n° 4-2014, art. n° 69393 ;

é
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è

é
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