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INTRODUCTION  

1. Recently. The EU Commission adopted a text — a communication — related to the new 

interpretation of  article 22 of  the Merger Regulation in March 2021 . Indeed, Margrethe Vestager 1

orally announced a new interpretation of  the mechanism of  upward referral in September 2020 : 2

this provision will be now used to control « killer acquisitions » and more broadly mergers which 

fail to be controlled by NCA or by the EU Commission. This introduction presents the article 22 

of  the Merger Regulation in force (I), then focuses on the notion of  «  interpretation » (II) and 

finally gives the scope and the legal problematic of  this study (III). 

I. THE ARTICLE 22 OF THE MERGER REGULATION: THE MECHANISM OF 

UPWARD REFERRAL 

2. The article 22 of  the Merger Regulation n°139/2004 . This provision instituted a 3

referral mechanism for some mergers. Indeed, NCA can refer mergers to the EU Commission 

when substantial conditions are fulfilled. This mechanism is called the « Dutch clause  » or the 

« upward referral ». It is opposed to the « German clause » also called the « downward referral » under 

the article 9. The substantial conditions of  article 22 are in the paragraph 1: 

«   One or more Member States may request the Commission to examine any concentration as defined in 

Article 3 that does not have a Community dimension within the meaning of  Article 1 but affects trade between 

Member States and threatens to significantly affect competition within the territory of  the Member State or States 

making the request. 

Such a request shall be made at most within 15 working days of  the date on which the concentration was 

notified, or if  no notification is required, otherwise made known to the Member State concerned » . 4

3. First condition: the legal qualification of  « concentration ». The article 22(1) applies to 

« any concentration as defined in Article 3 » . According to the article 3, a « concentration » is a change of  5

control resulting from an operation of  merger or acquisition between two or more undertakings  or  6

 EU Comm., Commission Guidance on the application of  the referral mechanism set out in Article 22 of  the 1

Merger Regulation to certain categories of  cases, C(2021) 1959 final, 26 March 2021, pp. 1-8.
 EU Comm., « The future of  EU Merger control », Speech, International Bar Association 24th Annual Competition 2

conference, 11 Sept. 2020, European Commission website: https://ec.europa.eu/commission/commissioners/
2019-2024/vestager/announcements/future-eu-merger-control_en.
 Reg. n°139/2004 of  20 Jan. 2004 on the control of  concentrations between undertakings, OJ L 24, 29 Jan. 2004, 3

pp. 1-22.
 Reg. n°139/2004 of  20 Jan. 2004 on the control of  concentrations between undertakings, art. 22(1).4

 Ibid.5

 Ibid., art. 3(1).6

5

https://ec.europa.eu/commission/commissioners/2019-2024/vestager/announcements/future-eu-merger-control_en
https://ec.europa.eu/commission/commissioners/2019-2024/vestager/announcements/future-eu-merger-control_en
https://ec.europa.eu/commission/commissioners/2019-2024/vestager/announcements/future-eu-merger-control_en


resulting from the creation of  a joint venture . About the notion of  « control », it is constituted by 7

rights or contracts which confer the possibility of  exercising a decisive influence on an 

undertaking . A contrario, are not defined as a «  concentration » some operations that take place in 8

financial or bank sectors and some operations involving firms in difficulty (which have special 

rules) . 9

4. Second condition: a concentration « that does not have a European dimension ». This 

condition shows the interest of  the article: the principle is that the European Regulation only 

apply to European and huge mergers. By exception, the European law instituted a control of  

non-European and smaller mergers « that does not have a European dimension ».  

The drafters extended the scope of  the control to these mergers because of  the third 

condition. For now, it means that the concentration must not reach European thresholds 

described in article 1. Thresholds are based on the turnover criterion:  

« A concentration has a Community dimension where: (a) the combined aggregate worldwide turnover of  all 

the undertakings concerned is more than EUR 5 000 million; and (b) the aggregate Community-wide turnover of  

each of  at least two of  the undertakings concerned is more than EUR 250 million ».  

However, a merger can have a European dimension without reaching the thresholds .  10

5. Third condition: the concentration « affects trade between Member States ». That is the 

reason why European law decided to institute this referral mechanism. Even without a European 

dimension, a merger can affect competition on the internal market of  the European Union. 

When the first Merger Regulation  was adopted, it could have seemed quite interventionist to 11

control mergers which took place in the territory of  a country that did not want to control. 

Indeed, the question to know if  a merger control should exist was debated.  

 Ibid., art. 3(4).7

 Ibid., art. 3(2) and art. 3(3).8

 Ibid., art. 3(5).9

 Ibid., art. 1(3): « (a) the combined aggregate worldwide turnover of  all the undertakings concerned is more than EUR 2 500 million; 10

(b)  in each of  at least three Member States, the combined aggregate turnover of  all the undertakings concerned is more than EUR 100 
million; (c)  in each of  at least three Member States included for the purpose of  point (b), the aggregate turnover of  each of  at least two 
of  the undertakings concerned is more than EUR 25 million; and (d)  the aggregate Community-wide turnover of  each of  at least two 
of  the undertakings concerned is more than EUR 100 million, unless each of  the undertakings concerned achieves more than two-thirds 
of  its aggregate Community-wide turnover within one and the same Member State ». 

 Reg. n°4064/89 of  21 Dec. 1989 on the control of  concentrations between undertakings, OJ L 395, 30 Dec. 1989.11
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Merger law is younger than antitrust law because academics and economists considered for a 

long time that there was no need for a merger control because mergers bring above all 

procompetitive effects . Indeed, around one percent of  the controlled mergers are forbidden.  12

However, these countries finally decide a referral mechanism and Netherlands expressly 

demand for it. In addition, these countries had to consent some trade-offs to save the European 

market from competitive concerns by owning now to the European Communities. 

6. Fourth condition: the concentration «  threatens to significantly affect competition 

within the territory of  the Member State or States making the request ». This condition exists 

to put the referral mechanism in the only hands of  Member States where the merger take place. 

Indeed, the article 22 must be implemented by concerned countries. It means a contrario that 

irrelevant Member States can not ask to the EU Commission to control a merger which take 

place in a foreign territory. Last but not least, this condition deals with competition law because 

requesting Member States have « to demonstrate that, based on a preliminary analysis, there is a real risk 

that the transaction may have a significant adverse impact on competition, and thus that it deserves close 

scrutiny » . 13

7. The usefulness of  the provision today: in the digital and pharmaceutical sectors. In 

a harmonized and sophisticated network, called the European Competition Network, one can ask 

whether the article 22 still useless today. Indeed, most of  the Member States have their own 

merger law. 

First, other utilities were found under the article 22. And the case-law continued to grow up: 

35 notifications have been sent to the EU Commission from 1989 to now related to typological 

cases. 

Secondly, the article recently received a refreshing interpretation. It will now be oriented to the 

digital economy: the European Commission want to control « killer acquisitions ». These kind of  

operations happen both in the digital sector — where huge companies use to buy small starts-up 

in the purpose to « kill » them as potential competitors — and in the pharmaceutical sector — 

where the same phenomenon is producing in this sector which is stimulated by R&D in the 

context of  the pandemic. 

 « The positive attitude towards mergers also shows that the accumulation of  power was not perceived to be harmful per se. Indeed, the 12

lack of  merger control provisions in the EC Treaty demonstrates an explicit rejection by the drafters of  such a proposition given that the 
EC SC Treaty contained provisions on merger control and control of  mergers was also envisaged in the Spaak Report  ». See: P. 
Akman, « Searching for the Long-Lost Soul of  Article 82EC », Oxford J. Of  Legal Studies, 2009, vol. 29, n°2, pp. 294.

 EU Comm., Notice on Case Referral in respect of  concentrations, OJ C 56, 5 March 2005, paragr. 44.13
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II. THE NOTION OF «  INTERPRETATION  » IN LEGAL METHODOLOGY AND IN 

LEGAL THEORY 

8. The notion of  «  interpretation  ».  The notion of  «  interpretation  » refers to many 

notions: nature of  the interpretation, methods of  interpretation, object of  interpretation, author 

of  the interpretation, power of  interpretation. Two theories exist which have different sights on 

these subjects and particularly about the nature of  the interpretation .  14

The first one is the  theory of  «  the clear text  » — defended by the Exegesis School and 

Portalis  —- which argues that interpretation must only exist when the text is obscure. In such a 15

case, the interpret will have to find the intent of  drafters and this is the only valuable 

interpretation.  

An other theory is more realistic — preferred by Gény  — and shows that there are 16

boundless interpretations. There are not a « good » or a « bad » one.  

In other words, the first school thought the interpretation as a function of  the will —of  the 

author — and the other school as a function of  the knowledge — to discover an interpretation — 

which is preferred by Gény but also by Kelsen. 

9. The theory of  interpretation according to Kelsen. He had a pragmatic vision of  the 

interpretation: there are many choices during an exercise of  interpretation. Kelsen also disagreed 

with the theory of  « the clear text »: according to him, the fact to decide if  a text is « clear » or 

« obscure  » is already an interpretation exercise. Actually, what is really important is when the 

interpretation becomes effective.  

That is why he based his theory of  interpretation on a distinction: the «  authentic  »  17

interpretation and the non-authentic, doctrinal or scientific interpretation . The first one has 18

legal effects and the other one has not. The doctrinal interpretation can be realized by everyone 

(scholars, students, lawyers or litigants). To conclude, Kelsen only dealt with the nature of  

interpretation. However its theory of  interpretation is described in only a few pages  and it was 19

criticized for meeting incoherences its own legal theory. 

 D. Alland and S. Rials (dir.), Dictionnaire de la culture juridique, PUF, 1rd ed., 2003, p. 843.14

 J.-L. Bergel, Méthodologie juridique, PUF, 3rd ed., 2018, pp. 255-256. 15

 Ibid., p. 277. 16

 The notion « authentic » is put in quotation market: it largely refers to any authority having the power to interpret. 17

A contrario, it do not have the usually sense that Kelsen has of  this notion.
 F. Brunet, La pensée juridique de Hans Kelsen, Mare & Martin, 2019, pp. 112-120.18

 H. Kelsen, Théorie pure du droit, LGDJ, 2nd ed, fr. tr. C. Eisenmann, 1962 (reed. 1999), ch. VIII « L’interprétation ».19
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10. The incoherence between Kelsen’s theory of  interpretation and Kelsen’s legal 

system. On the one hand, Kelsen defined a « norm » as an act that is created by the will of  its 

author. It means that a « norm » could not be interpreted by an other person: the author wanted 

to create a norm with a unique signification. If  a norm is interpreted, it is also no longer 

a « norm ».   

On the other hand, Kelsen says that the object of  interpretation is the « norm » and not the 

«  text ». Therefore, it can be interpreted by everyone if  it is interpretation. However, if  Kelsen 

would have chosen the «  text  » as the object of  interpretation, he would have met an other 

contradiction: the « text » would have been no longer an act of  will of  its author  and would have 20

lost its place, its legitimacy, its value in the pyramid of  Kelsen.  

Taking into account this contradiction, Troper listed some corrections to establish a harmony 

in Kelsen’s theories : the object of  the interpretation must be the text and also the facts. These 21

proposals totally resume the position of  Troper: jurists should study legal sociology instead of  

legal theory . A convincing argument is that legal sociology can bypass a famous fiction of  the 22

Kelsen’s theory: the « fundamental norm ». Indeed, by reversing the pyramide’s logical, the whole 

legal system could be founded on the facts instead of  a fiction. 

11. The nature of  interpretation: a theoretical question. Beyond the difficulties related to 

the « nature » of  the interpretation, the notion of  « interpretation » must be studied in an other 

way. Indeed, the « nature » is only interesting in a descriptive point of  view  (in a legal sens as in 23

a literal sense). When the purpose is to know how — the article 22 of  the Merger Regulation — 

should be interpreted, it means that interpretation process is more relevant than the legislative 

process. In other words, it deals with methods of  interpretation which is treated by legal 

methodology. 

12. Methods of  interpretation: the relevant question. A practical definition can be given in 

a few words: « the interpretation is an operation in which a meaning is attributed to something » . According 24

to Alland, Rials and Troper, there are two steps in the interpretation process: the operation by 

itself  and the operation product. 

Dealing with the operation by itself, there are usually four types of  methods of  interpretation: 

the semiotic method (based on the letter of  the text), the genetic method (on the will of  the author), 

 M. Troper, Pour une théorie juridique de l’État, PUF, 1994, pp. 85-94.20

 Ibid.21

 Ibid.22

 D. Alland and S. Rials (dir.), Dictionnaire de la culture juridique, op. cit.23

 Free translation: D. Alland and S. Rials (dir.), Dictionnaire de la culture juridique, op. cit.24
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the systemic method (on the coherence of  the law)  and the functional method (on the aim of  the 25

text). In a scholar perspective, the choice between these methods can depend on the school of  

thoughts . In a political perspective — in the EU perspective — the choice can be done 26

depending on the wished purpose. These methods can drive to very different solutions .  27

13. Principle: a liberty of  choice between the methods . In a methodological perspective, 28

some principles drive the choice of  « good » method and are introduced by Bergel. Above all, the 

intention of  the legislator guides the authentic interprets applying a text: it is the genetic method 

and it takes into account the travaux préparatoires.  

Then, Bergel instituted other principles. The first one depends on the age of  the text: the 

functional method must be applied to an old text and the genetic or systemic methods must be applied 

to a new text. The second principle is related to the international character of  the text: in such a 

case, the national authorities and judges must use the teleological method to be respectful of  the 

intention of  the international drafters.  

However, Bergel admits that powers of  the judges allow them to choose any method of  

interpretation. It shows the relativity of  these principles and it breaks down the tentative of  

rigorousness initiated by the legal methodology.   

14. In practice: electism in the choice between the methods . He repeats that a 29

consensus exist about the method of  interpretation: nowadays, both authentic and scientific 

interprets generally follow the intention of  the legislator, the spirit of  the text, the travaux 

préparatoires. The law students are also invited to care about ratio legis. Precisely, those terms can 

refer to a different method but it mainly converge to the genetic method.  

Yet, authorities or judges use sometimes methods to make the law more dynamic. In that 

sense, Kelsen wanted the legal system to be closed and dynamic . It means that the interpret 30

must «  find adequate solutions to problems he has to solve, by using texts in force » . That is why Bergel 31

considers the functional method, also called the evolutive or the historic methods. This method tends 

to take into account the spirit of  the text and at the same time to adapt the text to the social, 

economic, modern context. To conclude, the author agreed that some rigorousness should exist 

in an interpretation exercise. In the spirit of  Kelsen, he proposed the supremacy of  a legal and 

 The «  law  » relates to the law containing the text (object of  interpretation). Precisely, it means that the text is 25

interpreted in the light of  other texts or in the light of  other words of  the text itself.
 X. Magnon, Théorie(s) du droit, Ellipses, 2008, pp. 50-57.26

 Ibid.27

 J.-L. Bergel, Méthodologie juridique, op. cit., pp. 288-289.28

 Ibid., pp. 289-291.29

 F. Brunet, La pensée juridique de Hans Kelsen, pp. 95-97.30

 L. Boyer, H. Roland and B. Starck, Introduction au droit, 4th ed., Litec, 1996, n° 296 et seq.31
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coherent system. That is why he finally proposed the systemic method which is respectful of  the 

law as of  the freedom of  the judge. 

III.SCOPE OF THE STUDY 

15. Legal problematic. This dissertation asks the question to know if  the article 22 can be 

interpreted as requiring the NCA competence or not. This question is examined through the 

various methods and processes of  interpretation. Whether it is not, the study goes beyond the 

interpretation exercise to realize an implementation exercise. 

16. Aim of  the Study. This study has the aim to describe the article 22 and the case-law of   

article 22, adopting both a legal theory perspective and a competition law perspective. It tends to 

conclude what should nowadays be the «  good  » method to apply. However, this dissertation 

wants to reveal that gaps in merger law are still existing. To open the discussion, this study 

presents some solutions to solve these gaps. If  it is not, it raises an existential question in merger 

law. 

17. Presentation of  the Study. In a chronological order, the study presents the article 22 and 

its case-law under the genetic interpretation (Part 1). Then, it shows that the EU Commission 

wants to grab it under the functional and evolutive interpretation (Part 2). To resume, the historical 

« Dutch  » clause can adopt an other nickname by trying to update to the digital economy: the 

« killer acquisitions clause ». 

11



FIRST PART. THE TRADITIONAL INTERPRETATION: THE 
« DUTCH CLAUSE » 

18.Presentation of  the Part. The article and its case-law is first examined in the period from 

1989 to 2004 (Chapter 1) and then in the period from 2004 to 2020 (Chapter 2). This provision 

never changed in a substantial point of  view. However, the letter of  the text was sufficient to 

move from a genetic interpretation — embracing the initial intent of  drafters — to an extensive 

process that allowed to continue the upward referral for some uncontrolled mergers.  

Chapter 1. From 1989 to 2004: the « genetic » method of  interpretation 

19.Presentation of  the Chapter. From 1989 to 1997, the article and its case-law intended to 

apply the « Dutch  » clause (Section 1). Since 1997, the amendment only solved the multiple-

notifications problem by instituting the joint request mechanism (Section 2).  

Section 1. The application of  the « Dutch clause » (from 1989 to 1997) 

20.Presentation of  the Section. This section presents the article 22 (I) and the case-law of  

the article 22 (II) under Regulation n°4064/89.  

I. The content of  the article as the « Dutch clause » 

21. The adoption of  article 22 and the adoption of  Merger Regulation n°4064/89. The 

first version of  article 22 was instituted with the first Merger Regulation in 1989. The mechanism 

is described at paragraphs 3, 5 and 6. For the rest, the provision dealt with the « application of  the 

regulation »:  

« 1. This Regulation alone shall apply to concentrations as defined in Article 3. 

2. Regulations No 17 (6), (EEC) No 1017/68 (7), (EEC) No 4056/86 (8) and (EEC) No 3975/87 

(9) shall not apply to concentrations as defined in Article 3. 

3. If  the Commission finds, at the request of  a Member State, that a concentration as defined in Article 3 

that has no Community dimension within the meaning of  Article 1 creates or strengthens a dominant position as 

a result of  which effective competition would be significantly impeded within the territory of  the Member State 

concerned it may, insofar as the concentration affects trade between Member States, adopt the decisions provided for 

in Article 8 (2), second subparagraph, (3) and (4). 

12



4. Articles 2 (1) (a) and (b), 5, 6, 8 and 10 to 20 shall apply. The period within which the proceedings 

defined in Article 10 (1) may be initiated shall begin on the date of  the receipt of  the request from the Member 

State. The request must be made within one month at most of  the date on which the concentration was made 

known to the Member State or effected. This period shall begin on the date of  the first of  those events.5. Pursuant 

to paragraph 3 the Commission shall take only the measures strictly necessary to maintain or restore effective 

competition within the territory of  the Member State at the request of  which it intervenes. 

6. Paragraphs 3 to 5 shall continue to apply until the thresholds referred to in Article 1 (2) have been 

reviewed » . 32

22. The adoption of  the article 22: intention of  the author. The « Dutch » clause was a way 

to catch mergers which took place in Member States without merger control as in Belgium, in 

Netherlands, in Denmark and in Finland. Therefore, if  a merger in these countries failed to reach 

the European thresholds but impeded effective competition in the internal market, the Member 

State could refer the operation to the EC. Indeed, the major condition to highlight under the 

Regulation n°4064/89 is to impede significantly competition by the creation or the strengthening of  

a dominant market position.  

23. The adoption of  Merger Regulation: a justification that a merger « creates or 

strengthens a dominant position » . The letter of  the first article 22 shows how pedagogical 33

were the drafters: they really wanted to explain the reason why a merger control was instituted. 

The notion of  «  dominant position  » is found in other provisions of  the Regulation as in the 

provision related to the appraisal of  the concentrations . That is the key notion.  34

Pinar Akman explained in its paper that the ancient article 82 EC  related the abuse of  35

dominant position was written to protect competition but not competitors instead of  

competition — this is not the ordoliberal point of  view — and to promote efficiency . She 36

showed that even if  authorities, courts and academics gave to article 82 EC an ordoliberal way  , 37

it was actually not the real intent of  drafters. They wanted to promote efficiency and it involved 

that the « article 82 EC does not prohibit a dominant position itself  » . Nowadays, a more economic 38

approach is given to the text and that is the reason why she defends a proposal: this is not a new 

 Reg. n°4064/89 of  21 Dec. 1989 on the control of  concentrations between undertakings, op. cit., art. 22.32

 Ibid., art. 22(3).33

 Ibid., art. 2(2) and art. 2(3).34

 Treaty establishing the European Community (Nice consolidated version), OJ C 325, 24 Dec. 2002, art. 82. 35

 P. Akman, op. cit., 267.36

 P. Akman, op. cit., 301.37

 P. Akman, op. cit., 294.38
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approach given but this was the initial soul in antitrust law. Now, courts and authorities are 

getting back to that spirit. 

24. Debate: to prohibit or not to prohibit the dominant position. This positive attitude 

towards abuse of  dominant position explains a positive attitude towards mergers in that «  the 

accumulation of  power was not perceived to be harmful per se  ». On the contrary opinion, some 

ordoliberalists wanted to prohibit the dominant position itself  and not only the abuse of  dominant 

position . What is the link between the abuse of  dominant position and the merger law ? It is 39

given by the Regulation of  1989: a merger or an acquisition can result to the creation or the 

strengthening of  a dominant position. The merged entity will have a dominant market position 

and could affect competition. However, a dominant position can also have procompetitive effects 

and it is the whole point. 

25. Final choice: to not prohibit dominant position but to give a special responsability. 

That is why drafters decided to prohibit the abuse of  dominant position. The trade-off  is the 

« special responsability »  of  the dominant companies: they must not trespass the limit of  the abuse. 40

To resume, monopolies are generally well-perceived by academics and economists. That is why it 

merger law has not been instituted with a repressive function. It just want to assure that the 

competitive process is not impeded. 

26. Transition. Back to the article 22, one can say that courts and authorities respected the 

intent of  drafters. 

II. The case-law of  the article as the « Dutch clause » 

27. First group of  cases: the first implementations of  the « Dutch clause ». The first 

three cases followed the spirit of  the text. Netherlands and Finland notified to the EC 

Commission some mergers that presented potentially competitive concerns. The first case 

implementing the first version of  article 22 is RTL/Veronica/Endemol.   

 P. Akman, op. cit., p. 285.39

 The idea of  a « special responsability » of  a company in dominant position was expressed for the first time in the case 40

called « Michelin » in 1983: « It is not possible to uphold the objections made against those arguments by Michelin NV, supported on 
this point by the French Government, that Michelin NV is thus penalized for the quality of  its products and services. A finding that an 
undertaking has a dominant position is not in self  a recrimination but simply means that, irrespective of  the reasons for which it has 
such a dominant position, the undertaking concerned has a special responsability not to allow its conduct to impair genuine undistorted 
competition on the common market ». See: ECJ, 9 Nov. 1983, C-322/81, NV Nederlandsche Banden Industrie Michelin v. 
EC Comm.

14



28. RTL/Veronica/Endemol case : the independence of  the Commission towards 41

requesting Member States. The Dutch government notified to the European Commission a 

joint venture planned between RTL and Veronica. Both companies wanted to create a common 

company, called Holland Media Groed (HMG), in the sector of  television, radio production and 

broadcasting. The operation fulfilled the conditions of  article 22 and notably it had not a 

Community dimension: the merger was also referred to the European Commission. The 

authority showed that the resulting company would have a dominant position on the relevant 

market. Precisely, the firm would have a control of  television programs related to three television 

channels. In addition, a vertical relationship would have exist between HMG and Endemol. 

However, companies agreed to commitments and the European Commission also authorized the 

operation. 

Despite of  this favourable decision, Endemol brought an action before the Court of  First 

Instance arguing that the market was too large and defending their right to access to the file . 42

The consequence of  the decision was that the company Endemol had to sell its shares in the 

capital of  the company HMG. The jurisdiction finally dismissed this request.  

On the substance, this saga is still interesting in that the judges insisted on the right to access 

on the file . In addition, the jurisdiction reminded the presumption of  dominant position based 43

in the market shares . 44

On the procedure, it is interesting to read the findings of  the Court of  First Instance: « Article 

22 grants no power to the Member State either to control the Commission's conduct of  the investigation once it has 

referred the concentration in question to it or to define the scope of  the Commission's investigation » . Finally, it 45

is interesting to notice that the joint venture had been realized before the control. 

29. Kesko/Tuko case : the NCA competence is not controlled by the Commission. 46

The operation tended for Kesko to acquire Tuko. Both companies had activities in the market of  

daily consumer goods in the territory of  Finland. However, the European Commission 

concluded its investigation by a prohibition of  the acquisition: the resulting company would have 

created « a dominant position which significantly impedes effective competition […]. Moreover the operation effects 

inter-state trade through its influence on the importation of  daily consumer goods into Finland and the creation of  

 EC Comm., 20 Sept. 1995, M.553, RTL/Veronica/Endemol.41

 CFI, 28 Apr. 1999, T-221/95, Endemol Entertainment Holding BV v. EC Comm.42

 D. Berlin, « Exercice du contrôle: procédure et substance », JCI. Europe Traité, Fasc. 1490, 2018, n°54.43

 Ibid., n°156.44

 See CFI, op. cit., Endemol Entertainment Holding BV v. EC Comm., pt. 42.45

 EC Comm., 19 Febr. 1997, M.784, Kesko/Tuko. 46

15



barriers to entry to potential competitors from other Member States» . This decision has been contested by 47

Kesko and Tuko which made an action against the European Commission. 

A major question was asked to the Court of  First Instance: if  a Member State can use the 

mechanism of  referral or not where the NCA has not a national competence. Indeed, parties 

argued that Finnish NCA was not competent — meaning that the parties had not the obligation 

to notify the acquisition because the thresholds were not achieved — and that therefore the 

Member State of  Finland should not have referred the operation: they based this argument on 

the principle of  sound administration. 

However, the jurisdiction answered to the parties by the autonomy principle based on the case-

law of  the Court of  Justice : «  it is not for the Commission to rule on the division of  competences by the 48

institutional rules proper to each Member State. […] In those circumstances, it was not for the Commission to 

determine, at the stage of  the administrative procedure, the competence of  the OFC under Finnish law to submit a 

request under Article 22(3) of  Regulation No 4064/89; it was required only to verify whether the request 

referred to it was prima facie a request made by a Member State within the meaning of  Article 22  » . To 49

resume, the jurisdiction considered that the existence of  a NCA competence is not a point of  

control of  the Commission.  

30. Limited scope of  the solution in Kesko/Tuko case. This position of  the CFI was 

justified at that time where some countries did not have a merger control: in Finland, the merger 

rules lacked to grab this particular operation between Kesko and Tuko . In other words, this 50

solution was only justified because of  a lacking merger law (at the time where the decision was 

adopted) . To resume, the solution was perfectly respectful of  the raison d’être of  the article 22(3). 51

However, since the Margrethe Vestager’s speech in 2020, the very difference is that the same 

position has been chosen, even for Member States that now have merger rules. It means that 

either the national merger law is applicable or not, a Member State, a National Competition 

 EC Comm., « The Commission opposes the acquisition of  Tuko Oy by Kesko Oy », Press Release, 20 Nov. 1996, 47

https://ec.europa.eu/commission/presscorner/detail/en/IP_96_1044.
 « In that connection, it should be observed that it is for all the authorities of  the Member States, whether it be the central authorities of  48

the State or the authorities of  a federated State, or other territorial authorities, to ensure observance of  the rules of  Community law 
within the sphere of  their competence. However, it is not for the Commission to rule on the division of  competences by the institutional 
rules proper to each Member State, or on the obligations which may be imposed on federal and Laender authorities respectively . It may 
only verify whether the supervisory and inspection procedures established according to the arrangements within the national legal system are 
in their entirety sufficiently effective to enable the Community requirements to be correctly applied ». See: ECJ, 12 June 1990, C-8/88, 
Federal Republic of  Germany v. EC Comm., paragr. 13.

 CFI, 15 Dec. 1999, T-22/97, Kesko Oy v. EC Comm., paragr. 82.49

 Cleary Gottlieb, « European Commission Announces New Policy To Accept Member State Referrals For Merger 50

Review Even If  EC And National Thresholds Are Not Met », Alert Memorandum, 12 Oct. 2020, Cleary Gottlieb 
website: https://www.clearygottlieb.com/news-and-insights/publication-listing/new-ec-policy-anticipates-merger-
referral-even-if-national-thresholds-not-met.

 CFI, op. cit., Kesko Oy v. EC Comm., paragr. 87. 51
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Authority or even a Minister charged of  the Economy  can refer a merger to the European 52

Commission. The interest is to authorize referrals for mergers that can not achieve national 

thresholds as « killer acquisitions ». However, it involved a legal uncertainty for businesses and 

they are asking for guidelines about this new extensive interpretation. 

31. Blokker/Toys "R" Us case : the absence of  a suspensive effect of  the provision. It 53

was the last decision that was totally in accordance with the intent of  the authors. Indeed, it was 

here Netherlands that wanted to refer a merger to the European Commission because a merger 

law was lacking. The planned operation consisted to the acquisition of  Toys "R" Us by Blokker in 

the market of  specialized toys outlets. As in the RTL/Endemol/Veronica case, the operation had 

almost been realized before the European Commission control. The provision had not a 

suspensive effect at that time . This is an other example of  the legal uncertainty: one knows the 54

costs that can represent a merger — they will be lost in the eventuality of  a prohibition — and in 

addition the costs that can represent the cancellation of  a merger.  

Unfortunately, this situation happened because the European Commission found that Blokker 

was strengthening its dominant position by acquiring its competitor. The authority also decided 

that Blokker had to divest « Toys "R" Us » stores to a third party. Its was the only solution to 

restore a competitive process . 55

32. Conclusion: a « genetic » interpretation embracing the spirit of  article 22. The study 

chose to classify this first decisions in a same group of  cases with the purpose to reveal that they 

were totally in accordance with the spirit of  the drafters. In addition, it wanted also to bring the 

main solution for each case. Kesko/Tuko case should be underlighted because its solution was — 

and is still — debated. However, it seems a coherent solution in the context: the Commission 

accepted the referrals with a condition of  a lacking national merger law.  

To conclude, these cases were in accordance with the intent of  the drafters. One can also 

deduce that the first interpretation embraced the « genetic  » method : the courts were totally 56

matching with the DNA of  article 22.  

 This point was contested by the parties in Kesko/Tuko case but the Court of  First Instance decided that an 52

extensive interpretation of  the article 22(3) could be done and allowed these three authorities to make a referral: « in 
that regard, it should be noted, first, that the notion of  a request by a `Member State' within the meaning of  Article 22(3) of  
Regulation No 4064/89 is not limited to requests from a government or ministry; it also encompasses requests from national authorities 
such as the OFC ». See: CFI, op. cit., Keso Oy. v. EC Comm., paragr. 86

 EC Comm., 26 June 1997, M.890, Blokker/Toys "R" Us.53

 EC Comm., « Commission orders Blokker to divest Dutch Toys "R" Us operations », Press Release, 26 June 1997, 54

https://ec.europa.eu/commission/presscorner/detail/en/IP_97_570.
 Ibid.55

 See: supra paragr. 11.56
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33. Transition. The next group of  cases has to be thought under the Merger Regulation of  

1997. It introduced a mechanism by which a few Member States can together make a referral: it is 

the « joint request ». It did not change the aim of  the article 22 but it created a « one-stop-shop » 

in the goal to prevent multiple notifications for a same merger. 

Section 2. The application of  the « joint request » mechanism (from 1997 to 2004) 

34. Presentation of  the Section. This section presents the article 22 (I) and the case-law of  

the article 22 (II) under Regulation n°1310/97 .  57

I. The content of  the article as reformed by Regulation n°1310/97 

35. Context: the first steps towards a harmonization of  the competition rules in 

Europe. The European Union faced some concerns about the implementation of  competition. 

Indeed, Member States had an intrinsic power to refer a merger to the Commission and the 

problematic was that, for a same case, multiple notifications existed. The necessity was to 

harmonize the procedure between NCA and the Commission: it explained the necessity to 

institute a «  European Competition Network  » in 2003 . Next to a political purpose, the 58

Network has the goal to harmonize and facilitate competition rules and case-allocation to avoid 

useless procedures. 

36. Presentation: the « one-stop-shop » mechanism. The Regulation of  1997 instituted a 

«  one-stop-shop  » mechanism  by which many referrals could now be regrouped in a same 59

request. It has a link with the question of  the national competence. Indeed, the Commission 

began to be more tolerant by accepting that a requesting Member State without NCA 

competence. The difference with the position from 1989 to 2004 is that the Member State had 

this time a national merger law . However, its thresholds were not achieved. The problematic of  60

legal uncertainty is asked once again.  

 Reg. n°1310/97 of  30 June 1997 amending Regulation (EEC) n°4064/89 on the control of  concentrations 57

between undertakings, OJ L 180, 9 Sept. 1997, pp. 1-6.
 Reg. n°1/2003 of  16 Dec. 2002 on the implementation of  the rules on competition laid down in Articles 81 and 58

82 of  the Treaty (Text with EEA relevance), OJ L 1, 4 Jan. 2003, Chapter IV « Cooperation » (art. 11 to 16).
 P. Kirsch and C. Lio Soon Shun, « Interpretation of  Article 22 EC Reg.: Is the Frech position in line with EC 59

practice ? », Concurrences, n°4-2007, 2007, p. 45.
 The position from 1989 to 2004 is explained in paragr. 28 and 29 of  the study by the Kesko Tuko case.60
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37. Amendment: « at the request of  a Member State or at the joint request of  two or more 

Member States » . This extract of  the Merger Regulation of  1997 is the only change under the 61

ground of  the article 22(3). It simply means that before the year 1997, the referral request was 

into the hands of  an only Member State and that after the year 1997, a request can be introduced 

by two or more Member States.  

38. Consequence: a Member State having a merger law can make a joint referral 

request, without NCA competence. A turning point was taken: Member States under 

Regulation of  1989 should have a lack in its national merger law, where Member States under the 

Regulation of  1997 could have a national merger law without a NCA competence.  

Indeed, the only condition is that the concentration « was made known  »  to the requesting 62

Member State. However, this situation — where the NCA was incompetent — did not happen 

according to the case-law under the Merger Regulation of  1997. 

II. The case-law of  the article as reformed by Regulation n°1310/97 

39. Case-law from 1997 to 2006: Member States which joint-requested were competent 

but the Commission was better placed. The text of  1997 is unclear and the expression « was 

made known » could have been interpreted in a way that there was no obligation of  an initial from 

parties. This would have been an unpredictable situation for businesses: Member States could 

have grabbed a non-notifiable operation. However, this hypothesis only happened in 2006 with 

the Omya/Huber PCC case  but not in the case-law from 1997 to 2006. During this period, four 63

cases were under the ground of  the article 22 where Member States were comptent but the EU 

Commission was better place to treat the operation. All of  affairs during this period were 

introduced by a « joint request » what showed the performance of  the new mechanism. 

40. Promatech/Sulzer Textile case : the first decision after a joint request. The case 64

involved seven Member States that were Austria, France, Germany, Italy, Portugal, Spain and the 

United Kingdom. It was the acquisition of  Sulzer by Promatech in the market of  rapier weaving 

machines. The investigations of  the Commission showed that the operation could have 

strengthened the dominant position of  Promatech. Indeed, this company owed to the Italian  

huge group Radici. However, the operation has finally been realized thanks to a commitment 

 Reg. n°1310/97 of  30 June 1997 amending Regulation (EEC) n°4064/89 on the control of  concentrations 61

between undertakings, op. cit., paragr. 12. 
 Ibid., paragr. 12, (c).62

 EC Comm., 19 Jul. 2006, M.3796, Omya/Huber PCC.63

 EC Comm., 24 Jul. 2002, M.2698, Promatech/Sulzer Textil.64
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proposed by Promatech: it agreed to divest two machines operations in the cities of  Verona and 

Solothurn.  

This case underlighted an other advantage of  the mechanism: the centralization of  the 

informations which have been collected during the national investigations. Indeed, « the authorities 

of  the referring Member States had dispatched to the Commission documentation at their disposal consisting 

mainly of  parties' submissions and results of  preliminary investigations » . 65

41. GEES/Unison case : a « one-stop-shop » to avoid contradictory decisions. General 66

Electric (GEES) was in the market of  aero-engines and Unison was in the market of  engine 

accessories. Therefore, the parties were not competitors and the concentration was vertical. The 

analyze of  the Commission concluded that there was no risk of  foreclose in the relevant market.  

This decision was following a demand from seven Member States that fulfilled conditions to 

refer: the operation did not meet neither national thresholds nor European thresholds but 

affected the territory of  several Member States. However, parties had yet send a notification to 

these countries, precisely to their NCA. And national thresholds in Portugal and in. Ireland were 

achieved. Therefore, the EC Commission made sure that NCA decided to authorized the 

operation  in the purpose to avoid contradictory decisions between competition authorities. 67

42. GE/Agfa NDT case : towards an improvement of  «  one-stop-shop  ». It was an 68

opportunity for the decision to announce the wish of  an improvement of  this mechanism by the 

next Regulation of  2004. In the mean time, the Regulation n°1/2003 substantially strengthened 

competition rules in antitrust law. In this case, General Electric was once again involved in an 

acquisition of  Agfa. The particularity was that this operation was treated both by the 

Commission and the Federal Trade Commission (FTC). For the EU, the concentration would 

have created a dominant position and it would have foreclosed the market for other suppliers. 

That is why parties proposed to divest a business owning to General Electric. The FTC also 

authorized the concentration. 

One can notice that Commission insisted on «  one-stop-shop  » procedure. The operation 

involved several countries in the EU and also the US. However, the «  one-stop-shop  » is a 

mechanism limited to the EU. It avoids a long and tiring procedure for businesses. Indeed, seven 

countries made a joint request and parties made a notification to some of  them. The EU added 

 EC Comm., « Commission clears takeover of  Sulzer Textil by Promatech subject to divestments », Press Release, 65

24 Jul. 2002: https://ec.europa.eu/commission/presscorner/detail/en/IP_02_1140.
 EC Comm., 17 Apr. 2002, M.2738, GEES/Unison. 66

 EC Comm., « Commission approves acquisition of  Unison Industries by a General Electric subsidiary  », Press 67

Release, 18 Apr. 2002, https://ec.europa.eu/commission/presscorner/detail/en/IP_02_578.
 EC Comm., 5 Dec. 2003, M.3136, GE/Agfa NDT.68
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that the « one-stop-shop  » still needed to be improved by instituting an other rule: «  one of  the 

changes will enable the companies themselves to request that the Commission review a deal if  the alternative is that 

they must notify in three member States or more » . 69

43.Areva/Urenco/ETC JV case : last decision. It involved companies that were owned by 70

United Kingdom, Germany and Netherlands. They wanted Areva and Urenco to create a joint 

venture in the market of  enriched uranium. In its considerations, the Commission first found that 

Areva was lagging behind its competitors what was in favour of  the operation. However, the joint 

venture would have created a dominant position and a coordination in the provision of  enriched 

uranium. That is why the concentration was submitted to three commitments: Areva and Urenco 

had to « remove their respective veto rights in relation to any future capacity expansions », to avoid the « the 

flow of  commercially sensitive information […] by a series of  measures which will be closely monitored  » and 

therefore « the European Supply Agency (“ESA”) has agreed to play an increased monitoring role » . 71

44. Conclusion of  the Section and the Chapter. The EU changed its paradigm since 1989: 

the problem is not anymore the lack of  national control but the harmonization of  merger rules. 

The joint request was also instituted to solve « multiple-notifications » problem. In this dynamic, 

the EU Commission started to extend the interpretation of  the article to solve a more substantial 

problem: some mergers were still uncontrolled.  

Chapter 2. From 2004 to 2020: the « extensive » process of  interpretation 

45. Presentation of  the Chapter. This chapter is related to article 22 (Section 1) and to the 

case-law of  article 22 (Section 2) under the Merger Regulation n°139/2004. 

Section 1. The content of  the article in Merger Regulation n°139/2004 

46. The modernization and the harmonization impelled by the Merger Regulation 

n°139/2004  (in force). Last but not least, the Merger Regulation n°139/2004 is the one 72

applicable nowadays. Beyond article 22, new aspects should be underlighted and one have to keep 

 EC Comm., Commission clears GE's acquisition of  Agfa's NDT business, subject to conditions », Press Release, 5 69

Dec. 2003, https://ec.europa.eu/commission/presscorner/detail/en/IP_03_1666.
 EC Comm., 6 Oct. 2004, M.3099, Areva/Urenco/ETC JV.70

 EC Comm., « Commission clears uranium enrichment equipment joint venture between AREVA and Urenco », 71

Press Release, 6 Oct. 2004, https://ec.europa.eu/commission/presscorner/detail/en/IP_04_1189.
 Reg. n°139/2004 of  20 Jan. 2004 on the control of  concentrations between undertakings, op. cit.72
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in mind two ideas guiding the adoption of  the Merger Regulation: the modernization of  

European law and the harmonization between European and national merger rules.  

47. First aspect: the adoption of  the «  SIEC  » test. Some competitive concerns — 

precisely, non-coordinated effects — could not be prohibited because it did not respond to the 

qualification of  the «  creation or strengthening of  a dominant position  ». This notion of  

«  dominant position  » was also not relevant for these concerns. That is why the «  significant 

impediment of  effective competition » test — also called the « SIEC Test » — was introduced .  73

48. Second aspect: the improvement of  case allocation between competition 

authorities. Almost all countries had now an authority competent to apply merger rules but the 

case allocation between the EC Commission and the NCA was still unclear . It is important to 74

link this aspect to the question of  a national competence. At that time, it was solved by some 

amendments to upward and downward referrals  and by the institution of  pre-notification 75

referrals . 76

49. Third aspect: the institute of  the « efficiency gains » defense. Finally, the possibility 

for parties to defend their operation on the efficiency gains was introduced . However many 77

years later, one can conclude to the failure of  this provision (in merger law): only one 

concentration succeeded to prove efficiency gains .  78

50. Presentation of  the Section. Back to article 22 of  the Merger Regulation, only 

procedural amendments were brought (I). Unfortunately, it was insufficient to clarify the question 

to know if  a Member State can request whereas national thresholds are not achieved (II). The 

question of  the requirement of  a national competence is not yet solved. 

I. The procedural amendments to the article  

 « The SIEC Test will extend the scope of  application to non-collusive oligopolies which significantly impede effective competition. In 73

these cases the Commission will no longer have to prove lasting, tacit coordination as required by the CFI in the ‘Airtours’ case under the 
dominance test ». See: W. Berg, « New EC Merger Regulation: A First Assessment of  Its Practical Impact, The 
Symposium on European Competition Law », Northwestern J. of  International L. & Bus., vol. 24, iss. 3, spring 2004, pp. 
686-687.

 W. Berg., op. cit., pp. 687-688.74

 Reg. n°139/2004 of  20 Jan. 2004 on the control of  concentrations between undertakings, op. cit., art. 9 and art. 22.75

 Reg. n°139/2004 of  20 Jan. 2004 on the control of  concentrations between undertakings, op. cit., art. 4(4) and art. 76

4(5).
 Reg. n°139/2004 of  20 Jan. 2004 on the control of  concentrations between undertakings, op. cit., paragr. 29.77

 EU Comm., 27 Nov. 2019, M.8792, T-Mobile NL/Tele2 NL.78
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51. More procedural amendments than substantial amendments to the article 22. 

Actually, there was not substantial changes .. The four conditions of  the referral under the 79

Regulation of  2004 have been enumerated : the operation must be qualify as a « concentration » 80

(1), must not have a European dimension (2), must affect trade between Member States (3) and 

must threaten to significantly affect competition within the territory of  the Member State or 

States making the request (4). Comparing to the Regulation of  1989 consolidated in 1997, one 

can just notice that the third condition and the  fourth condition are definitely autonomous 

because separating by « and » and not anymore by « insofar as ».  

52. Initiative of  the referral: Member States or Commission. The paragraph 5 introduced 

the possibility for the European Commission to invite one or several Member States when the 

EU knows first about an merger:  

« The Commission may inform one or several Member States that it considers a concentration fulfils the criteria 

in paragraph 1. In such cases, the Commission may invite that Member State or those Member States to make a 

request pursuant to paragraph 1 » . 81

53. Delay of  referral request: 15 days. One Member State — invited by the Commission to 

request or by itself  — or more Member States — by a joint request — have then fifteen working 

days to send a referral request to the European Commission. The starting point of  the delay is 

the date where the concentration was notified. However, some countries as the UK had no 

automatic notification mechanism. In this case, the starting point is also the date where the 

concentration was «  made known  » to the Member State . One can notice that this second 82

situation opens doors to request some mergers which were not notified: it instituted a legal 

uncertainty for parties and a doctrinal question on this point. The set of  rules dealing with the 

delay of  referral is at paragraph 1 and subparagraph 2:  

« Such a request shall be made at most within 15 working days of  the date on which the concentration was 

notified, or if  no notification is required, otherwise made known to the Member State concerned » . 83

 « The new Article 22 does not bring about any material changes to Member States' ability to initiate a referral to the E.U. 79

Commission. However, the procedural rules will be streamlined ». See: W. Berg, op. cit., p. 692.
 See: supra, paragr. 2 to 5. 80

 Reg. n°139/2004 of  20 Jan. 2004 on the control of  concentrations between undertakings, op. cit., art. 22(5).81

 Even if  the UK is not in the EU anymore since Brexit, the study shows further that this provision is more than 82

ever useful to give a legal basis to the new interpretation. Indeed, it allows to accept referral without a notification.
 Reg. n°139/2004 of  20 Jan. 2004 on the control of  concentrations between undertakings, op. cit., art. 22(1), 83

subparagr. 2.
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54. The right for Member States to join the initial request. After receiving a request, the 

EC Commission shall inform Member States of  such a request without delay. The purpose is also 

to invite them to join the initial request in a delay of  fifteen working days: 

«  The Commission shall inform the competent authorities of  the Member States and the undertakings 

concerned of  any request received pursuant to paragraph 1 without delay. 

Any other Member State shall have the right to join the initial request within a period of  15 working days of  

being informed by the Commission of  the initial request » . 84

55. Delay of  answer of  the Commission: 10 days. Finally, the EC Commission has to 

answer in ten working days from the date where Member States were informed of  the 

concentration. Without an answer, it can be acted that the operation will be examined by the 

Commission. During this period, the EU has to verify that conditions are fulfilled for an upward 

request: 

« The Commission may, at the latest 10 working days after the expiry of  the period set in paragraph 2, decide 

to examine, the concentration where it considers that it affects trade between Member States and threatens to 

significantly affect competition within the territory of  the Member State or States making the request. If  the 

Commission does not take a decision within this period, it shall be deemed to have adopted a deci- sion to examine 

the concentration in accordance with the request. 

The Commission shall inform all Member States and the under- takings concerned of  its decision. It may 

request the submission of  a notification pursuant to Article 4 » . 85

56. Suspension of  national merger rules. Finally, the Regulation instituted a suspension of  

national merger rules in the purpose to harmonize case allocation in the whole EU. By this way, it 

avoids situation where NCA take a decision in contradiction with the Commission:  

« All national time limits relating to the concentration shall be suspended until, in accordance with the 

procedure set out in this Article, it has been decided where the concentration shall be examined. As soon as a 

Member State has informed the Commission and the undertakings concerned that it does not wish to join the 

request, the suspension of  its national time limits shall end » .  86

57. Conclusion: the unsolved question of  the national competence. By examining these 

new merger rules, one can conclude that the Regulation still fails to answer if  a Member State can 

upward request even if  its NCA thresholds are not achieved. 

 Ibid., art. 22(2), subparagr. 1 and 2.84

 Ibid., art. 22(3).85

 Ibid., art. 22(2), subparagr. 3.86
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II. The procedural question of  the national competence 

58. Text: the concentration has only to be « known » by the Member State. This study 

does not think that the requirement of  a national competence is obvious in 2004 : by writing 87

that « such a request shall be made at most within 15 working days of  the date on which the concentration was 

notified, or if  no notification is required, otherwise made known to the Member State concerned » , one can 88

conclude that the Member State can request only if  the concentration was « made known » to him. 

59. Meaning: the concentration does not need to have been notified to the Member 

State. Actually, this situation is related to countries that do not have a « notification mechanism » 

as in United Kingdom. However, a literal interpretation involves that a concentration can be 

request without notification.  

60. Consequence: the concentration does not need to achieve national thresholds. If  a 

concentration does not need to have been notified by the parties to the Member State — 

precisely, to the NCA — it means that the operation did not achieve national thresholds. In sum, 

the NCA is not necesserly competent. In practice, it means the risk for businesses to fall under 

article 22 of  European merger law.  

61. Conclusion: a dangerous ambiguity of  the article 22. The European Commission 

could have take the opportunity to invite Member States to request an operation which would not 

have been notify anywhere. However, the EU was actually kindly towards businesses: until now, at 

least one NCA was nationally competent in case-law. 

Section 2. The case-law of  the article in the Merger Regulation n°139/2004 

62. Presentation of  the Section. The case-law seemed also to require a national competence 

(I): this was the right position to save legal certainty. However, some exceptions must be 

underlighted where some Member States was not nationally competent by upward requesting: it 

constituted an other case-law (II). This second interpretation — permitted by the letter of  the 

text — will finally be chosen by Margrethe Vestager in 2020.  

 For a contrary opinion: W. Berg, op. cit., pp. 692-693.87

 Reg. n°139/2004 of  20 Jan. 2004 on the control of  concentrations between undertakings, op. cit., art. 22(1), 88

subparagr. 2.
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63. Case-law under the article 22 from 2004 to 2021. From 1989 to 2021, 35 decisions were 

taken under the ground of  article 22: 7 decisions from 1989 to 2004 and  28 decisions from 2004 

to 2021 . It shows that article 22 is still useful today and it asks the question of  the national 89

competence. 

I. The case-law related to the requirement of  a national competence 

64. First situation (currently): the Member State received a notification. This is the most 

common situation: generally, a Member State decides to upward refer a merger only if  he 

received a notification from parties.  

However, parties can send a notification to the NCA even if  they are not achieving national 

thresholds.  

65. Second situation:  the concentration « was made known » to the Member State. In 

this situation, the Member State did not receive a notification but the concentration was made 

known to it. The first hypothesis is that the parties voluntary decide to notify the operation that 

yet did not achieve national thresholds. The second situation is that the Member State did not 

have a system of  notification: it refers to the United Kingdom. In Apax Partners/Telenor Satellite 

Service case  for example, the United Kingdom made a referral of  this operation which has not 90

initially been notified. This country has a «  voluntary  » notification system. Even without a 

notification, the Commission controlled and decided to authorize the acquisition of  Telenox by 

Apax .  91

 The study already presented 7 cases from 1989 to 2004. Since 2004, it seems that 28 decisions were taken under 89

the article 22: EC Comm., op. cit., Omya/J.M. Huber PCC ; EC Comm., 20 Nov. 2005, M.3923, AMI/Eurotecnica ; EC 
Comm., 15 Nov. 2005, M.3986, Gas Natural/Endesa ; EC Comm., 24 Febr. 2006, M.4124, Coca Cola Hellenic Bottling 
Company/Lanitis Bros ; EC Comm., 23 May 2006, M.4151, Orica/Dyno ; EC Comm., 20 Dec. 2006, M.4215, Glatfelter/
Crompton Assets; EC Comm., 21 Mar. 2007, M.4465, Thrane&Thrane/Nera; EC Comm., 20 Aug. 2007, M.4709, Apax 
Partners/Telenor Satellite Services; EC Comm., 23 Sept. 2008, M.4980, ABF/GBI Business; EC Comm., 11 Jul. 2008, 
M.5020, Lesaffre/GBI UK; EC Comm., 15 Jul. 2008, M.5109, Danisco/Abitec; EC Comm., 9 Jan. 2009, M.5153, 
Arsenal/DSP; EU Comm., 17 Nov. 2010, M.5675, Syngenta/Monsanto’s Sunflower Seed Business; EU Comm., 17 Jun. 
2010, Procter & Gamble/Sara Lee Air Care; EU Comm., 9 May 2011, M.5969, SCJ/Sara Lee; EU Comm., 19 Oct. 2011, 
M.6106, Caterpillar/MWM; EU Comm., 15 Jun. 2011, M.6191, Birla/Columbian Chemicals; EU Comm., 4 Sept. 2012, 
M.6502, London Stock Exchange Group PLC/LCH Clearnet Group Limited; EU Comm., 18 Febr. 2013, M.6773, Canon/
Iris; EU Comm., 9 Oct. 2013, M.6796, Aegan/Olympic II; EU Comm., 9 Sept. 2014, M.7054, Cemex/Holcim Assets; EU 
Comm., 27 Oct. 2014, M.7297, Dolby/Doremi/Highlands; EU Comm., 19 Jan. 2016, M.7802, Amadeus/Navitaire; EU 
Comm., 26 Jul. 2018, M.8652, Accuride/Mefro Wheels; EU Comm., 6 Sept. 2018, M.8788, Apple/Shazam; EU Comm., 2 
Febr. 2021, M.9162, Fincantieri/Chantiers de l’Atlantique; EU Comm., 13 May 2019, M.9293, Iconex/Hansol Denmark/
R+S Group; EU Comm., 8 Apr. 2020, M.9547, Johnson & Johnson/Tachosil.

 EC Comm., op. cit., Apax Partners/Telenor Satellite Services.90

 EC Comm., « Mergers: Commission clears acquisition of  Telenor Satellite Services by Apax Partners  », Press 91

Release, 20 Aug. 2007, https://ec.europa.eu/commission/presscorner/detail/en/IP_07_1239.
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66. Third situation: the Member State joined the initial request of  an other Member 

State. Finally, a Member State can join the request of  an other one. For example, in Johnson & 

Johnson/Tachosil case , the German NCA was competent and received a notification of  the 92

operation. The country referred the operation to the EC Commission and was then joined by 

Austria and Spain where the operation was notifiable.  

However, Finland, France and Norway also joined the initial request, even if  the operation had 

no national level in these territories . Indeed, a few years ago the EC Commission began to 93

accept a joint request from incompetent countries. This practice was very hostile to the 

academics when the first situation occurred . In our opinion, this practice is still acceptable in a 94

joint request, where at least one requesting Member State is competent. 

II. The case-law related to an absence of  national competence 

67. Omya/Huber PCC case: the Member State was not competent but joined the initial 

request of  an other Member State. The first situation occurred in the Omya/Huber PCC  case. 95

In this case, the operation « was referred to the Commission by the Finnish Competition Authority under 

Article 22 (1) of  the Merger Regulation. The Austrian, French and Swedish competition authorities also joined 

the referral request » . However, the operation did not achieved French thresholds to fall under the 96

French merger law. The country took yet the decision to join the request introduced by Finland.  

68. In the past: (unfavourable) opinion of  France and (favourable) opinion of  EU. 

According to the EC Commission, this opportunity was not a problem in that the Finland was a 

competent country. According to the French doctrine, it was violating the Constitution because it 

involved that the the Minister of  the Economy can grab an operation which is non notifiable in 

its country. However, France took finally in consideration this risk of  violation and changed its 

position: according to the French NCA, a Member State should not join a request when the 

operation is irrelevant in its territory .  97

 EU Comm., op. cit., Johnson & Johnson/Tachosil.92

 EU Comm., « Mergers: Commission opens in-depth investigation into proposed acquisition of  Tachosil by 93

Johnson & Johnson  », Press Release, 25 Mar. 2020, https://ec.europa.eu/commission/presscorner/detail/en/
IP_20_529.

 P. Kirsch and C. Lio Soon Shun, op. cit., p. 49.94

 EC Comm., op. cit., Omya/Huber PCC.95

 EC Comm., « Mergers: Commission approves proposed acquisition of  J.M. Huber's on-site paper coating mineral 96

business by Omya, subject to conditions  », Press Release, 19 Jul. 2006, https://ec.europa.eu/commission/
presscorner/detail/en/IP_06_1017.

 J.-S. Duprey, « Pratique récente en matière de renvoi sur la base de l’article 22 du règlement concentrations », RLC, 97

n°28, 2011.
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69. For the future (favourable): consensus in the whole EU. The European Commission 

is still in favour of  this kind of  situation as in the Johnson & Johnson/Tachosil case: it allows a 

Member State to submit an operation whether or nor there is a NCA competence. The 

Commission even refused to control that question . Since the end of  2020, are pushed the limits: 98

the EU admits to control a merger submitted by an incompetent Member State, even lonely 

requesting.  

However, the context changed from 2004 to nowadays. That is why France agrees with the 

EU position. Indeed, some operations — « killer acquisitions » — endangered the competitive 

process and have neither a national level nor a European level. To resume, competitive concerns 

prevailed on legal uncertainty. 

70. Conclusion of  the Section and the Chapter. The case-law of  article 22 under the 

Regulation of  2004 showed that the aim assigned to this provision is definitely not the same as 

under the Regulation of  1989. Indeed, the context changed and Member States have now a 

national merger law (except in Luxembourg). However, the common market can be affected by 

mergers that do not fall under the European merger law. That is why this provision has been 

saved and even sophisticated to «  catch  » these mergers. The problem is the uncertainty for 

businesses. The EU seems definitely in favour of  a control under article 22 and considers itself  as 

unable to respond to the question of  a national competence.  

71. Conclusion of  the Part. Yet, the EC Commission started yet to follow the spirit of  the 

drafters by applying the article for Member States lacking merger rules: the interpretation 

followed a genetic method. However, embracing the evolution of  the common market, the EU 

started to promote an evolution of  its rules and of  its case-law. For the rules, they principally 

changed in the procedure.  

Substantial rules did not need to be changed but only to be applied more extensively: an  

extensive interpretation was adopted. This extensive process of  interpretations was permitted by the 

imprecise letter of  the text. Particularly, the loophole was situated on the question to know if  the 

upward referral requires a national competence. From a definitive « no » to a discreet « yes », the 

authorities are now exploiting the text.  

Nowadays, the EU says loudly and clearly « yes ». It is necessary regarding the digital context. 

The article is now grabbed by a « functional » method of  interpretation (based on the aim of  a 

text): the authorities and the judges must find « what would be the thought of  the drafters of  the law if  

they had to legislate today » .  99

 EC Comm., op. cit., Kesko/Tuko. 98

 Free translation: J. Carbonnier, Droit civil, PUF, 2017, paragr. 156.99
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Finally, the study could have described the new interpretation as an evolutive method  but the 100

classification of  Alland and Rials  is respected. However, the functional method and the evolutive 101

method actually overlap each other.  

 J.-L. Bergel, op. cit., pp. 285-288. 100

 D. Alland and S. Rials (dir.), Dictionnaire de la culture juridique, op. cit., p. 844.101
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SECOND PART. THE NEW INTERPRETATION: THE 

« KILLER ACQUISITIONS CLAUSE » 

72. Margrethe Vestager’s speech: the article is opened to mergers referrals whether or 

not NCA are competent. In September 2020, Margrethe Vestager took the opportunity of  an 

invitation to the International Bar Association to announce a change in the interpretation of  the 

article 22:  

« And in recent years, the Commission has had a practice of  discouraging national authorities from referring 

cases to us which they didn’t have the power to review themselves. 

That practice was never intended to stop us from dealing with cases that could seriously affect competition in the 

single market. And yet today, when a company’s importance for competition isn’t always reflected in its turnover, it 

could have exactly that effect – meaning that some important mergers can’t be reviewed by the Commission, or by 

national authorities. 

So the time has come to change our approach. We plan to start accepting referrals from national competition 

authorities of  mergers that are worth reviewing at the EU level – whether or not those authorities had the power to 

review the case themselves. 

This won’t happen overnight – we need time for everyone to adjust to the change, and time to put guidance in 

place about how and when we’ll accept these referrals. But if  all goes well, I hope we’ll be able to put this new 

policy into effect around the middle of  next year » . 102

73. Purpose: a referral of  «  killer acquisitions  ». Indeed, the EU wants to affirm this 

extending application in the purpose to treat a particular situation: the phenomenon of  « killer 

acquisitions ». Killer acquisitions take place in the pharmaceutical and digital sectors where huge 

companies use to buy promising starts-up that could constitute a futur competitor. By doing so, 

these acquirers are also buying industrial property rights: they can improve their own products 

and services by the ideas of  an other. However, these concentrations failed to fall under merger 

law: indeed, the turnover of  the targeted start-up is very low . Therefore, the operation of  103

acquisition can not be merger controlled. That is why the article 22 can be used to control « killer 

acquisitions » by continuing to have an « extensive » interpretation of  this provision. 

 EU Comm., « The future of  EU merger control », op. cit.102

 For example, in the Apple/Shazam case, Shazam presented a very low turnover at that time. See: EU Comm., op. 103

cit., Apple/Shazam.
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74. Presentation of  the Part. This new interpretation validates the « extensive » tendance of  

EU case-law but is now justified by the « functional » method based both on the aim of  the text 

and on the economic context (Chapter 1). However, one can meet some practical problems by 

trying to implement this « killer acquisitions » clause (Chapter 2).  

Chapter 1. Since 2020: the « functional » method of  interpretation 

75. A closed and self-sufficient legal system (legal theory). Kelsen argued that legal 

system is self-sufficient and closed : one can always search another text or another 104

interpretation of  a same text. That is precisely this thesis which validates the application of  article 

22 nowadays. Even if  the text is old, it is still useful in our time and all its conditions are fulfilled 

to be applied again. 

According to the legal theory of  Kelsen, the legal methodology proposes methods of  

interpretation and shows also that a text can have boundless interpretations which can resolve 

different situations. It is precisely these methods which are studied. 

76. Presentation of  the Chapter: methods of  interpretation (legal methodology). The 

EU new interpretation is according to the functional method because the function of  article 22 is 

preserved (Section 1). It can also be related to other methods that are not incompatible with the 

functional one: the teleological method and the evolutive method (Section 2).  

Finally, one can argue that the semiotic or  literal methods are applicable: this interpretation is 

respectful of  the letter of  the text. The study already dealt with this point. presented this point 

and showed that the text of  the article 22 was effectively so large that it does not necessarily 

require a national competence. This study wants now to focus on more « substantial » methods 

which reveal the real function, purpose, vocation of  this provision: filling the gaps of  merger law.    

Section 1. The « functional » method of  interpretation 

77. Presentation of  the Section. This study shows that the new interpretation embraced the 

functional method of  interpretation (I). This method has already been applied by the case-law as in 

the Apple/Shazam case (II). 

 F. Brunet, La pensée juridique de Hans Kelsen, op. cit., « La question du cadre », pp. 118-120.104
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I. The function of  the article: to refer mergers bypassing competition law 

78. Definition and choice of  the «  functional  » method. It is one of  the methods of  

interpretation in the classification of  Alland and Rials: « the functional interpretation intends to give to 

the text the signification which allows it to fulfill the function one attributes to it. A variety of  the functional 

interpretation is teleological interpretation, which is based on the purpose pursued by the legislator » .  105

This study considers that the new interpretation is embracing the functional method and that 

the choice of  such a method is in accordance with legal methodology: an interpret is allowed to 

adapt the ratio legis to the actual period . Other methods are close to this one as the evolutive 106

method . However, the study chose the classification of  Alland and Rials and the evolutive does 107

not figure into it. 

79. Function of  the article 22: to refer mergers which do not fall under competition 

law. The Regulation of  1989 instituted the « Dutch  » clause to extend the European merger 

control. The Regulations of  1997 and of  2004 saved the article 22 because some mergers still 

uncontrolled. Now, the new interpretation of  2020 will catch mergers under national thresholds.  

The studied case-law shows that article 22 has always be thinking as a way to catch mergers 

which did not fall under merger law but which were dangerous for the competition process. And 

it is precisely this function that is now assigned to article 22 with the new interpretation given by 

Margrethe Vestager, by using it to catch killer acquisitions. However, one can ask the legitimacy 

of  such an interpretation according to the « purpose pursued by the legislator » . 108

80. « What would be the thought of  the drafters of  the law if  they had to legislate 

today » ? The authors intended to control this kind of  mergers which «  creates or strengthens a 109

dominant position  » . Both «  Dutch clause  » and «  killer acquisitions clause  » address these 110

worrying and under-radars mergers. That is why the European Commission began to apply article 

22 to killer acquisitions: they match with the real function of  this provision which is to fill the 

gaps of  merger law. For instance, the case Apple/Shazam was suspected to be a killer acquisition. 

 Free translation: D. Alland and S. Rials (dir.), Dictionnaire de la culture juridique, op. cit.105

 « L’interprétation ne saurait se limiter systématiquement à une seule méthode susceptible de s’appliquer à tous les textes. Pour des lois 106

récentes, l’interprète doit rechercher dans la lettre du texte et dans les travaux préparatoires le sens de la règle et l’intention du législateur 
qui l’a édictée, à la manière des exégètes. Pour des textes anciens, il faut au contraire s’en détacher, si nécessaire, et rechercher dans des 
données objectives la ratio legis permettant de déterminer le sens le plus approprié aux hypothèses actuelles de la vie sociale ». See: J.-L. 
Bergel, op. cit., p. 289.

 Op. cit., pp. 285-288.107

 Ibid.108

 Free translation: J. Carbonnier, Droit civil, op. cit.109

 Reg. n°4064/89 of  21 Dec. 1989 on the control of  concentrations between undertakings, op. cit., art. 22(3).110
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II. Illustration: Apple/Shazam case 

81. Apple/Shazam  case. The example of  a « killer acquisition » can be illustrated by this 111

case. This study could have chosen the example of  Facebook/WhatsApp  case as a killer 112

acquisition. However, the operation was not controlled under the article 22 (but under the article 

4(5)) and was also out of  the study. 

82. Facts. The acquisition was planned in the digital music streaming market where Apple was 

the second biggest company. Concerning Shazam, it offered a leading music recognition 

application and had the first position in this market. It results that Apple and Shazam were not 

competitors. They were only offering complementary services and products. 

83. Procedure. Parties had to send a notification to the Austrian NCA where the operation 

achieved national thresholds. It did not achieved other NCA or EU thresholds. Austria 

introduced an upward referral to the EU Commission. Then, many Member States decide to join 

the initial request as France, Iceland, Italy, Norway, Spain and Sweden. 

84. Investigations. The Commission exposed three considerations. First, the impact of  

Apple Music on competition would have be negligible — even by using sensitive informations 

about customers — because customers would not have switch from Shazam to Apple Music. 

Secondly, the merger entity would not have be able to shut out competition by restricting the 

access to Shazam which had a limited importance as an entry point. Finally, the integration of  

Shazam's and Apple's datasets would not confer a unique advantage to the merged entity, because 

without the operation, competitors would still have an access to similar datasets. The 

Commission concluded that the merger had no competition concerns and could also be realized. 

85. Learning. The operation would not have been controlled if  the Austrian NCA was not 

competent.That is why the Commission wants to authorize a request in any circumstances. 

However, one can notice that Member States could join the initial request, whereas their own 

NCA was not competent. The Commission yet authorizes such a joint request.  

The function of  the article is to grab such mergers. This interpretation is based on the 

function of  the text — to protect competition rules— but it is also based on the economic 

context and on the true purpose of  article 22: to fill the gaps of  merger control. 

 EU Comm., op. cit., Apple/Shazam ; EU Comm., « Mergers: Commission clears Apple's acquisition of  Shazam », 111

Press Release, 6 Sept. 2018, https://ec.europa.eu/commission/presscorner/detail/en/IP_18_5662.
 EU Comm., 3 Oct. 2014, M.7217, Facebook/Whatsapp.112
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Section 2. The similar methods of  interpretation 

86. Presentation of  the Section. The new interpretation can be related to the function 

method that overlapped other ones as the teleological method (I) and the evolutive method (II).  

I. The « teleological » method of  interpretation 

87. Definition of  the «  teleological  » method. The teleological method «  is based on the 

purpose pursued by the legislator » . The actual interpret has to apply the text in the direction given 113

by the drafters. Actually, the teleological method is closed to the functional method: the purpose 

found by the first one can be achieved by the function assigned by the other one.  

88. The purpose of  the article 22: to fill the gaps of  merger law. If  the purpose of  article 

22 should be circumscribed as being a « Dutch  » clause, the function assigned nowadays to 

control killer acquisitions is not pursuing this traditional goal .  114

However, this study considered that the goal of  article 22 is larger: to fill the gaps of  merger 

control. This study gives also a large purpose to the article 22 because the case-law and the 

drafters always perceived the provision in that way. 

89. A relevant method for international texts. In addition, the teleological method — 

researching the purpose of  a text — is proposed for international text  as the Merger 115

Regulation. Indeed, this text is traduced in many languages and words do not have necesserly the 

same meaning. That is why by applying an international set of  rules, judges and authorities 

should follow the true purpose of  the text. This is a guide line for them and it guarantees an 

harmonized application. Jean-Louis Bergel added that these international texts are generally quite 

political and that is why the spirit of  drafters should prevail on the technique.  

 Free translation: D. Alland and S. Rials (dir.), Dictionnaire de la culture juridique, op. cit.113

 See for this opinion: D. Bosco, «  Le « nouvel » article 22, un forçage du règlement européen sur les 114

concentrations », Cont. Conc. Cons., n°11, Nov. 2020, comm. 63 ; D. Bosco, « Brief  remarks on new interpretation 
of  Article 22 of  the European Merger Regulation », Competition Forum, 2020, art. n° 0001, https://competition-
forum.com.

 J.-L. Bergel, Méthodologie juridique, op. cit., p. 289.115
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II. The « evolutive » method of  interpretation 

90. Definition of  the « evolutive » method. It «  consists to only care about the text of  the law 

without carrying about with the will of  the legislator: the social preoccupations being in perpetual evolution, the 

text will have to be interpreted according to the actual needs and could therefore change its direction during the 

period it is still in force » .  116

91. A realistic method for a changing economy. Jean-Louis Bergel underlighted the 

dangerous risks of  such a method: it can be used to adapt the law to the context as to give too 

much power to the judges . However, the advantage is that it is a very realistic method: the legal 117

system can adapt itself  to the context. And it avoids to legislate for each new situation, making 

the law denser, heavy and unintelligible. 

92. Debate on the relevance of  this method (between legal theory and legal sociology). 

This method does not appear in the typology of  Alland and Rials but is proposed by Jean-Louis 

Bergel. This method fails also to follow the legal theory of  Kelsen. Indeed, according to Kelsen, 

the legal system is closed and therefore the economic or social context must stay out of  it. The 

context must not be taking into account because there are no gaps in the legal system .  118

However, it seems that his theory of  the absence of  gaps is contradictory to his theory of  

interpretation . According to the second one, the interpret can make any possible interpretation. 119

It means that it can result to an interpretation in favour of  the actual economic and social 

context.  

Therefore, the evolutive method is still proposed by some authors as Jean-Louis Bergel and is 

actually not in contradiction with the theory of  interpretation proposed by Kelsen. This method 

is also defended by the legal sociology . 120

93. Conclusion of  the Section and of  the Chapter. Different methods can also legitimate 

the new interpretation of  article 22.  

 J. Carbonnier, Droit civil, op. cit., paragr. 156.116

 J.-L. Bergel, Méthodologie juridique, op. cit., p. 287.117

 F. Brunet, La pensée juridique de Hans Kelsen, op. cit., « La thèse de l’absence de lacunes dans le droit », pp. 100-103.118

 P. Amselek, « L’interprétation dans la Théorie pure du droit de Hans Kelsen », in Interpretatio non cessat. Mélanges 119

en l'honneur de Pierre-André Côté, Ed. Yvon Blais, 2011, pp. 39-56.
 HO DINH A.-M., « Le « vide juridique » et le « besoin de loi » - pour un recours à l’hypothèse du non-droit », 120

L’Année sociologique, 2007/2, vol. 57, 2007, pp. 427.
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Principally, it is the functional method in that the purpose of  article 22 is still be achieved by the 

EU Commission. Indeed, the very purpose is to catch mergers that bypass a national or a 

European control but that potentially have competitive concerns.  

Other methods are linked to the interpretation by the function. First, the teleological method 

that has the advantage to preserve a conductor line to the text: the new interpretation is still 

preserving its purpose, to our opinion. Secondly, the evolutive method is useful for a fast and 

realistic adaptation. It avoids a heavy legislative process and the text can be applied with a 

retroactive effect.  

To conclude, this study was first dubitative about the future of  article 22. However, this 

provision seemed to have always been thought to fill the lack of  merger law. Taking into account 

this lack, it is necessary to impulse a reform of  European merger law. Above all, it is also 

necessary to have a deeper reflexion of  the existence of  merger law. Indeed, almost all mergers 

are authorized and do not have particular competitive concerns. About killer acquisitions, they are 

representing a small percentage of  transactions. 

94. Transition. For now, the interpretation of  article 22 seems to be satisfying, basing on the 

letter of  the text as on the purpose of  the article and on the economic context. However, it will 

be difficult to implement this provision in practice.  

Chapter 2. From 2021 to the future: problems about the implementation 

95. Presentation of  the Chapter. The main problem is that killer acquisitions are invisible 

for authorities by definition. Indeed, killer acquisitions can not achieve national thresholds based 

on the criterion of  the turnover. The absence of  notifiability of  killer acquisitions can put an 

obstacle to a referral of  such operations to the EU Commission (Section 1). However, a country 

does not have a notification system but succeed to control mergers: the United Kingdom 

(Section 2). After a long and complicated Brexit, the UK can — paradoxically — inspired us for 

the implementation of  article 22.  

Section 1. Problem: the absence of  notifiability of  killer acquisitions 

96. Presentation of  the Section. The killer acquisitions are by definition non-notifiable (I). 

According to the FCA, the detection of  these operations will probably be delegated to the 
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NCA  (II) before that they introduce an upward referral. Indeed, they are the authorities which 121

implement the mechanism. 

I. The absence of  notifiability of  killer acquisitions 

97. Non-problematic situation: huge and mediatized operations. First, one can admit 

that huger operations are generally publicized by medias and are also known from everyone, as in 

Apple/Shazam  and Facebook/WhatsApp  cases. Indeed, « killer acquisitions » generally involved 122 123

big companies as the GAFAM .  124

These Big Tech showed their good faith to public and to authorities. That is why the fact is 

that they generally send a notification to NCA, even if  the operation does not achieve any 

thresholds as in the Facebook/WhatsApp case. There is also no doubt that a huge Big Tech that 

planned an operation will notify a killer acquisition to protect their image from authorities. In 

addition, the EU wants to transform it into an obligation for gate keepers, according to the 

proposition related to the Digital Market Act (DMA) . 125

98. Problematic situation: starts-up acquisitions. There is a second hypothesis where killer 

acquisitions can involved on the one hand a little start-up and on the other hand a huge company. 

In this case, even if  the acquirer has a very important turnover, the sum of  both turnovers does 

not necesserly achieve control thresholds. How to catch such operations which are generally not  

publicized? That is the whole problem. It seems that Member States will be charged to find some 

solutions, as the institution of  an obligation of  notification for killer acquisitions for example. 

Some ideas had to be proposed and they will have to constitute a solid detection system of  killer 

acquisitions, supposing that countries wish to control these operations. 

II. The absence of  means at the step of  the detection 

99. A problem « delegated » to the Member States. The detection of  killer acquisitions will 

probably be « delegated » to Member States, before they implement article 22. Some solutions are 

 These comments were given as a personal advice and do not commit the FCA: H. Piffaut, « Concurrence et 121

Digital: faut-il changer les règles ? », Webinar, Latham & Watkins in partnership with Cercle Montesquieu, 24 Nov. 
2020.

 EU Comm., op. cit., Apple/Shazam.122

 EU Comm., op. cit., Facebook/WhatsApp.123

 The expression « GAFAM » is an acronym referring to Google, Apple, Facebook, Amazon and Microsoft.124

 Proposal for a Reg. Of  the European Parliament and of  the Council on contestable and fair markets in the digital 125

sector (Digital Markets Act), COM/2020/842 final, 15 Dec. 2020, art. 12.
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emerging to detect killer acquisitions. A situation is not studied in this paragraph: when the 

parties voluntary notified the operation whereas it does not achieve national thresholds. 

100. First solution: national thresholds based on the « value of  transaction » criterion. 

A first solution is to change the actual criterion. This idea was examined by the French 

Competition Authority (FCA) but it seemed that the FCA abandoned it: such a criterion is not 

discussed in the new FCA guidelines of  2020. However, this solution exists in other countries as 

in Germany and in Austria. The inconvenient could be a congestion in authorities affairs and the 

difficulty to identify killer acquisitions.  

101. Second solution: obligation to notify killer acquisitions. A second simply solution 

could be to legislate by adopting an obligation for businesses to notify acquisitions that could 

affect competition in the French territory and it could be circumscribed to the pharmaceutical 

and in the digital economy. This was one of  the option of  the DMA  but that does not figure in 126

the ongoing proposition. 

102. Third solution: the model of  the UK (voluntary notification, ex post control and 

«  share of  supply  » criterion). In the UK, parties to a merger or an acquisition have no 

obligation to notify it. Indeed, the political choice is to reduce regulation and to control mergers 

when it is necessary to do so. The advantage for business is the reduction of  costs of  

transaction . Almost all the time, the operations do not present competitive concerns.   127

Also, in the UK and in the US, the merger control is an hybrid system. It has an ex post control 

and it is notably based on the « value of  operation » criterion. 

Finally, the particularity of  UK merger law is that the control can also use a « share of  supply » 

test  (used alternatively to a turnover test): «  the share of  supply test, in particular, allows the CMA to 

exert jurisdiction over transactions in digital markets, where a target has no turnover, but clearly has a market 

presence, if  one looks at other metrics such as downloads or share of  attention » . The adoption of  such a 128

test was possible thanks to the flexibility of  the UK system. And this criterion exactly embraces 

the studied situation. 

 Proposal for a Reg. of  the European Parliament and of  the Council on contestable and fair markets in the digital 126

sector (Digital Markets Act), op. cit.
 J. Bamford and A. Slezeviciute, « Brexit: Balancing UK and EU merger control », Concurrences, n°4, 2019, art. 127

n°92059.
 Ibid.128
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103. Fourth solution: the killer acquisition « was made known » (by medias, by a third 

party, by investigations). Finally, Henri Piffaut briefly proposed a solution . Generally, most 129

concerning operations are publicized in internet or in medias. Currently, the hugest 

concentrations are the most dangerous for competition. It would mean that it is a sufficient 

solution to control killers acquisitions. 

104. An unmissable new legislation? No. What is the utility of  the new interpretation of  

article 22, if  Members States would have to change their merger rules and would finally be 

competent? That is the whole point: the goal is to not amorce another legislation. The last 

exposed solution — to obtain informations from medias for instance— may be sufficient.  

105. Conclusion of  the Section. The article 22 will be apply to any killer acquisition, 

« invisible » as « visible » ones. The difficulty is to grab « invisible » killer acquisitions. However, 

the EU Commission definitely seems to have renounced to a new legislation for mergers: that is 

what the lecturer of  the new Communication of  the article 22 can feel. 

Section 2. Searching for answers: the adoption of  the Communication on the 

Article 22 of  the Merger Regulation 

106. Actuality: a legal text on the new interpretation of  the article 22. On March 26th 

2021, the European Commission adopted a first Communication about the application of  article 

22 in its new interpretation . This text was finally published around 7 months after the speech 130

of  Margrethe Vestager during the IBA conference. Some very practicals answers are brought, 

both in a substantial (I) than in a procedural point of  view (II). However, we can be surprised by 

some points: for instance, the absence of  answers to know how Member States will detect killer 

acquisitions. 

107. A lack of  answers to improve the detection of  killer acquisitions. There is a solution 

on the Guidance but which is not the most satisfying one (it is the fourth one of  the study): 

trying to obtain more informations by medias, investigations, third parties and other NCA. 

 These comments were given as a personal advice and do not commit the FCA:  H. Piffaut, op. cit.129 129

 EU Comm., Commission Guidance on the application of  the referral mechanism set out in Article 22 of  the 130

Merger Regulation to certain categories of  cases, op. cit.
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I. Substantial aspects of  the Communication on the article 22 

108. Condition  to « affect trade between Member States  »: an identification of  specific 

sectors of  «  trade  ». The Communication detailed this criterion in the light of  the new 

interpretation. The mechanism of  referral must fulfill the criterion to « affect trade between Member 

States ». The concept of  trade means a « cross-border economic activity » which includes cases 

where the competitive structure of  the internal market is affected. The affectation can be direct, 

indirect, actual or potential. Now, the concept is interpreted more broadly: «  location of  (potential) 

customers, the availability and offering of  the products or services at stake, the collection of  data […] or the 

development and implementation of  R&D projetas whose results, including intellectual property rights » . The 131

idea is to concentrate the NCA efforts on these sectors, which empirically present competitive 

concerns: « industrial, manufacturing, pharmaceutical and digital » and also on « data or infrastructure » . 132

109. Condition to « affect competition »: a « prima facie » analysis. The Communication 

reminds that the large letter of  the provision gives a wide discretion to the Member States. Then, 

only basing to a preliminary analysis, to a prima facie analysis, they can demonstrate that «  the 

transaction may have a significant adverse impact on competition » . The burden of  proof  is also not very 133

heavy. Moreover, the Guidance gives examples of  some competitive concerns in killer 

acquisitions cases: «  elimination of  an important competitive force, including the elimination of  a recent or 

future entrant or the merger between two important innovators; the reduction of  competitors’ ability and/or 

incentive to compete, including by making their entry or expansion more difficult or by hampering their access to 

supplies or markets; or the ability and incentive to leverage a strong market position from one market to another by 

means of  tying or bundling or other exclusionary practices » .  134

110. At the discretion of  the Member States: turnover factor and profil factor. After 

having fulfilled the criteria of  the provision, the Member States still have a discretion power by 

deciding to refer or not killer acquisitions. Before its choice, a country can observe the turnovers 

of  the parties: if  one party has a very low turnover, it might be a killer acquisition. Secondly, the 

state can observe the parties themselves and identify a profil which could correspond to a killer 

acquisition: a start-up, an important innovator, an actual or potential important competitive force, 

an essential facility… The list is not exhaustive . 135

 Ibid., paragr. 14.131

 Ibid., paragr. 9.132

 Ibid., paragr. 15.133

 Ibid.134

 Ibid., paragr. 19.135
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111. Scope: including killer acquisitions which have already been closed. Last but not 

least, the Guidance adds that « the fact that a transaction has already been closed does not preclude a Member 

State from requesting a referral » . In other words, the Member State can refer a killer acquisition 136

which is in implementation or which has already been implemented. However, it has a delay of  6 

months — after the implementation of  the concentration — to make the upward referral. An 

adjustment is made in the public domain.  

In other words, the Communication seems to institute the possibility of  an ex post control. 

One can say that is a huge lack of  legal uncertainty, which could upset companies and even worse 

which could discourage innovative operations. Nevertheless, the time-limit still be a welcomed 

and satisfying safeguard. 

II. Procedural answers of  the Communication on the article 22 

112. The detection of  « potential candidates ». A first step to implement article 22 is to find 

« candidates ». The question is to know how the national authorities will find these candidates. The 

EU seems to consider that the exchange of  informations could be a sufficient solution.  

113. The sources of  informations: medias, investigations, ECN and a third party. The 

authorities could obtain informations by multiple means. According to the FCA, the medias and 

the economic press is a great way to discover the ongoing operations. The Guidance give another 

way. Any third party can contact the authorities about an ongoing concentration . This solution 137

could be dangerous and one can imagine the risks of  such a possibility. Indeed, a company could 

denounce the future operation of  its rival. That is why the Communication seems to reassure 

companies, by reminding that authorities have no obligation to take into account these 

informations from a third party . Finally, all these informations will be exchanged between the 138

national authorities in the whole ECN.  

114. The absence of  suspensive effect. It is a favourable procedural point for the parties. 

When competition authorities wants to implement a referral request, they have to inform parties 

but it « does not oblige the undertakings concerned to take or refrain from taking any action in relation to the 

implementation of  the transaction  » . In other words, at the step of  the referral, there are no 139

 Ibid., paragr. 21.136

 Ibid., paragr. 25.137

 Ibid.138

 Ibid., paragr. 27.139
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suspensive effect on the operation. The suspensive effect is at the step of  the notification. It 

means also that « gun jumping » practices will not be punished.  

115. The main procedural condition: to obtain «  sufficient information  ». Finally, the 

Communication ends by the most important extract of  the article 22, in the absence of  which a 

new interpretation could not have been possible: the fact that « the concentration was made known to 

the Member State  » . Without these words, the article 22 would have been submitted to a 140

notification il all hypothesis. Thanks to it, the article 22 does not need a national competence to 

be implemented.  

The national authorities must only know about the concentration. The Guidance adds that « the 

notion of  ‘made known’ should be interpreted as implying sufficient information » . In other words, the EU 141

wants to remind that a burden of  proof  still exists for the national authorities. They have to bring 

enough proofs, enough informations, on potential killer acquisitions. It is another mean for the 

EU to satisfy companies by not instituting a kind of  automatic referral mechanism. 

116. Conclusion: a wide margin of  discretion for Member States (interventionism or 

laisser-faire?). The final choice will depend on Member States and their NCA: they will have the 

final say by deciding to refer or not a potential killer acquisitions.  

Outside of  the article 22, they will also have the final choice to strengthen their merger law or 

to do nothing. Indeed, they could adopt more tools to improve the merger control.  

However for now, in the spirit of  the new Communication, the solution is not to legislate but 

to elaborate a jurisprudence with future killer acquisitions cases. For the moment, the EU wants 

to do with existing tools. Indeed, the Director-General Olivier Guersent promotes the empirical 

method. 

 Reg. n°139/2004 of  20 Jan. 2004 on the control of  concentrations between undertakings, art. 22(1), subparagr. 2.140

 Ibid., paragr. 28.141
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CONCLUSION 

117. Evolution of  the article 22. At the time of  its adoption, the article 22 instituted an ex 

ante control of  some mergers which bypassed national law and EU law. From 2004 to 2020, the 

article 22 persisted when the EU Commission was better placed than NCA. However, it 

preliminary required the NCA competence to save legal certainty in favour of  businesses. For the 

future, the article 22 will be opened without NCA competence.  

118. The large letter of  the article 22. All these interpretations results from a same text 

which was yet never substantially modified. It was allowed by the wide letter of  article 22. Indeed, 

the provision was thinking to fill the gaps of  merger laws and the study supports that this is its 

real function. 

119. To catch « killer acquisitions » and to extend merger law: a choice in the hands of  

the Member States. Now, the last and new interpretation is the more extensive possible. It will 

suppose to find many practical solutions for an implementation of  the «  killer acquisitions  » 

clause. In that sense, a first step is the adoption of  the Communication on the article 22 of  the 

Merger Regulation. 

However, Member States can also decide to strengthen their proper arsenal for killer 

acquisitions as for other merger concerns. For now, the EU seems to say that it is not necessary. 

It will be interesting to observe if  the existing solutions will be sufficient in a few years, for the 

killer acquisitions problem as for other ones. 

Indeed, Member States will finally face a choice sooner or later: to strengthen merger law or to 

relax merger law. This turning point can also raise an existential question of  merger law. Indeed, 

one know that the adoption of  a merger law was debated in most of  the countries. It is still the 

case with the question of  the extension of  the merger law. 
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