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Resume: In a judgment of March 26th, 2021, the French Constitutional Council censures paragraph V of article 

L. 464-2 of the French Commercial Code about fines pronounced by the French Competition Authority against 

obstruction attempts during investigations. 

  

 

 

In a judgment of March 26, 20211, the French 

Constitutional Council censured provisions 

about fines pronounced by the French 

Competition Authority against obstruction 

attempts during investigations. This 

judgment is one of the first in which the 

French constitutional judge censures a 

provision relating to competition law. 

Previously, he validated the provisions 

relating to the investigative powers of the 

agents2, the organization and the sanctioning 

powers of the Authority3, its new attributions 

on regulated professions4 or the Authority’s 

President abilities in merger control 

 
1 Cons. const., March 26, 2021, n° 2021-892 QPC, 
Société Akka technologies et autres. 
2 Cons. const. July 8, 2016, n° 2016-552 QPC, 
Société Brenntag. 
3 Cons. Const. October 12, 2012, n° 2012-280 QPC, 
Société Groupe Canal Plus et autre ; Cons. Const. 
October 14, 2015, n° 2015-489 QPC, Société Grands 
Moulins de Strasbourg SA. 

procedure5, recognizing that the purpose of 

competition law is to protect the economic 

public policy. 

 

This judgment takes place in a case relating to 

obstruction practices carried out by the Akka 

Technologies group during the investigations 

in the group's companies three years ago. The 

Authority's investigation services had found 

that an employee had altered the retrieval of 

emails, as well as a breakage of the seals that 

had been affixed to an office door. In a 

decision of May 22, 20196, the Competition 

Authority had fined four companies of the 

4 Cons. const. August 5, 2015, n° 2015-715 DC, Loi 
pour la croissance, l'activité et l'égalité des chances 
économiques. 
5 Cons. const. April 20, 2018, 2018-702 QPC, 
Société Fnac Darty. 
6 Aut. conc., May 22, 2019, n° 19-D-09 relative à 
des pratiques d’obstruction mises en œuvre par le 
groupe Akka. 
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group a 900,000 € penalty on the legal basis 

of paragraph V of article L. 464-2 of the 

French Commercial Code. This article plans 

that obstruction of an investigation or inquiry 

may be fined by the French Competition 

Authority with a penalty not exceeding 1% of 

the highest worldwide total turnover 

(excluding tax) achieved during the last year. 

The companies then appealed against this 

decision to the Paris Court of Appeal, which 

did not accept their claims. They therefore 

submitted the case to the French Court of 

Cassation in order to bring the case on the 

Constitutional Court7. 

 

The Akka’s companies argued that the 

provisions infringed some principles 

protected by the French Declaration of 

Human Rights of 1789. First, they considered 

that the terms "obstruction" and 

"undertaking" were imprecise and thus 

violated the principle of legality of offenses 

and penalties. Secondly, they considered that 

the absence of a link between the seriousness 

of the offence and the amount of the penalty 

violated the principles of individualization 

and proportionality of criminal offences and 

penalties. In addition, they considered that 

the possibility of cumulating the penalty for 

obstruction, for breaking seals (article 434-22 

of the Criminal Code) and for obstructing the 

Authority's agents duties (article L. 450-8 of 

 
7 Cass. com. January 13, 2021, n° 20-16.849. 

the Commercial Code) infringed the principle 

of the necessity of offenses and penalties. 

They also raised the principles of 

presumption of innocence, personal 

responsibility and the rights of the defense.  

The Constitutional Council rejected the 

companies' arguments, excepted the principle 

of necessity of criminal offenses and 

penalties. It then applied its now classic case 

law, according to which the principle of 

necessity does not prevent the same facts 

committed by the same person from being 

the subject of different proceedings for the 

purposes of sanctions of a different nature in 

application of different sets of rules. If the 

possibility that two proceedings are initiated 

may lead to an accumulation of sanctions, the 

principle of proportionality of criminal 

offences and penalties implies, however, that 

the total amount of the sanctions that may be 

imposed does not exceed the highest amount 

of one of the sanctions incurred8.  

To the present case, the French 

Constitutional Court found that the fine for 

obstruction provided for in paragraph V of 

article L. 464-2 of the French Commercial 

Code penalized the same acts as the fine 

provided for in article L. 450-8 of the French 

Commercial Code, which penalizes anyone 

who opposes, in any way, the exercise of the 

functions entrusted to the agents of the 

Competition Authority. The ne bis in idem 

8 See, for example, the recent judgment Cons. Const. 
May 7, 2020, n° 2020-838/839 QPC, M. Jean-Guy 
C. et autres. 
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principle therefore forbids these cumulative 

two sanctions, which pursue the same social 

interest of protecting economic public policy.  

Then, the constitutional judicial authority 

censures the second subparagraph of 

paragraph V of article L. 464-2 of the French 

Commercial Code, specifying that his 

judgment could be invoked in ongoing trials 

when the company had previously been 

prosecuted on the basis of article L. 450-8 of 

the French Commercial Code. 
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