
 1 

November 3nd, 2020 

The New Competition Tool: A Trojan Horse to win the war 

against liberty  

Maya-Salomé GARNIER 

 

 

 

 

 

 

The EU Commission initiated in June 2020 a 

consultation about a legislative proposal 

aiming at strengthening competition law to 

“fill the gaps” in the enforcement of existing 

rules. It proposes to introduce a New 

Competition Tool (NCT) designed to 

empower competition authorities to 

intervene on the market in the absence of any 

antitrust infringement or merger operation1. 

This proposal is a response to the many 

voices yelling for the adoption of new 

competition rules2 and is based on the idea 

that existing tools are insufficient to address 

the issues raised by a “modern economy”. 

According to the last speech of commissioner 

Margrethe Vestager “Building trust in 

technology”, this tool, recently named 

“market investigation tool”, could be limited 

to the digital sector as it would be part of the 

Digital Markets Act. Nevertheless, nothing 

could be less certain at this stage.  

                                                 

1 This initiative is complementary to the Digital 
Services Act Package, a concomitant legislative 
proposal which aims to create an ad hoc regulation for 
digital platforms.  

 

Indeed, on October 6th 2020, a Webinar 

entitled “The New Competition Tool: 

Revolution or Regulation?” was organized in 

France, in the presence of Isabelle de Silva 

(President of the French competition 

authority), Olivier Guersent (Director-

General of the EU Commission’s DG 

Competition) and Louis Vogel (French 

lawyer and professor). Here is an outline of 

the salient points dealt with during this 

conference: the French competition authority 

and the Commission’s DG Competition are 

in favour of (1) the competence of the 

national competition authorities to 

implement the NCT in parallel of the 

Commission; (2) a broad conception of the 

NCT, not limiting it to the digital sector nor 

to the dominant undertakings; (3) a wide 

range of available remedies consisting in 

structural or behavioural injunctions and in 

the possibility to suggest to EU or national 

2 Most recently, see: Philip Marsden and Rupprecht 
Podszun, Restoring Balance to Digital Competition – Sensible 

Rules, Ef f ective Enforcement (KAS 2020). 

To quote this paper: Maya-Salomé Garnier, “The New Competition Tool: A Trojan Horse to win the war against 
liberty”, Competition Forum, 2020, art. n° 0005, https://www.competition-forum.com/.  

https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12416-New-competition-tool
https://ec.europa.eu/commission/commissioners/2019-2024/vestager/announcements/speech-executive-vice-president-margrethe-vestager-building-trust-technology_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12418-Digital-Services-Act-package-ex-ante-regulatory-instrument-of-very-large-online-platforms-acting-as-gatekeepers
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12418-Digital-Services-Act-package-ex-ante-regulatory-instrument-of-very-large-online-platforms-acting-as-gatekeepers
https://www.youtube.com/watch?v=POjC-7kgroQ
https://www.competition-forum.com/
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legislator sectoral regulation changes or 

creation. Under such conditions, the NCT 

would be similar to the UK Market 

Investigation References3. This tool has been 

implemented in the UK since 2002 and the 

Competition and Markets Authority’s (CMA) 

decisional practice could be used as a model 

for the enforcement of the NCT. In the UK, 

far from being limited to the digital markets, 

this tool has been used in several sectors: 

funerals, investment consultancy 

management services, retail banking, energy, 

payday lending, private motor insurance, 

private healthcare, local bus services, etc4.  

 

The NCT could therefore be a highly 

ambitious tool which would not be 

limited to the digital sector nor to 

dominant undertakings.  

 

If a large part of competition law academics 

seems to agree on the necessity of the 

NCT – we can read that today the question is 

no more if we need this new tool, but how we 

could implement it5 – its eventual adoption 

should not be taken lightly. The NCT would 

constitute an unprecedent evolution in the 

EU competition law history. It would indeed 

                                                 

3 Richard Whish and David Bailey, Competition Law (9th 

edn, OUP 2018) 469-481; see also the expert study of 
Richard Whish in response to the Commission’s public 
consultation, “New Competition Tool: Lega l  
comparative study of existing competition tools aimed 
at addressing structural competition problems with a 
particular focus on the UK’s market investigation 
tool”.  
4 For a detailed analysis: Christian Ahlborn and Will 
Leslie, ‘Jack of all trades, master of none’: the ever-
increasing ambit of the market investigation regime’ in 

empower competition authorities to 

pronounce structural or behavioural 

injunctions not on the account of any illegal 

behaviour of the undertakings, but due to the 

competitive features of the market on which 

they are operating. In other words, the 

competition authorities’ intervention would 

have no regard to the merits of the 

undertakings, the legitimacy of the position 

they have acquired nor to their most 

fundamental rights: liberty to act on the 

market and property. It is undeniable that the 

economy is modernizing and that this 

evolution is a major issue for competition 

authorities. Nevertheless, the end does not 

justify all the means. It is necessary to 

consider with the greatest prudence the 

consequences that the enactment of such a 

tool could have. In our view, it could become 

a real Trojan Horse to implement an 

interventionist policy which could 

compromise the competition process itself 

and overlook the respect of fundamental 

rights and compliance with the Rule of Law. 

The NCT would establish a hybrid model 

between regulation and law6: it would not be 

a sectorial regulation to the extent that no 

Barry Rodger, Peter Whelan and Angus MacCulloch  

(eds), The UK Competition Regime: A Twenty -Year 

Retrospective (OUP 2021, forthcoming). 
5 Philip Marsden and Rupprecht Podszun, Restoring 

Balance to Digital Competition – Sensible Rules, Ef f ective 

Enforcement (KAS 2020).  
6 About the CMA’s Market Investigation Proceedings :  
Niamh Dunne, ‘Between competition law and 
regulation: hybridized approaches to market control’  
[2014] 2(2) Journal of Antitrust Enforcement 225-269.    

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/624706/cma3-markets-supplemental-guidance-updated-june-2017.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/624706/cma3-markets-supplemental-guidance-updated-june-2017.pdf
https://ec.europa.eu/competition/consultations/2020_new_comp_tool/kd0420573enn.pdf


 3 

precise behaviour would be prohibited7; nor 

a general legal rule as the NCT would not 

define any determined or determinable 

behavioural norm enabling undertakings to 

escape public intervention.  

 

This legislative proposal did not appear from 

nowhere: it is the direct consequence of an 

evolution ongoing since the enactment of 

Regulation n° 1/2003. The modernisation of 

competition law, with the objective of 

strengthening the efficiency of the antitrust 

rules enforcement, may have had positive 

effects in the short term, but has, at the same 

time, compromised its sustainability in the 

long run (Part II). Nowadays, one would be 

blind not to see that competition law is at the 

end of its rope, however the NCT raises so 

many concerns that it could perhaps prove to 

be a cure worse than the disease (Part I) 

compromising compliance to the Rule of Law 

(Part III).  

  

 

I. Main concerns raised by the New 

Competition Tool 

 

The list of the concerns raised by the NCT is 

long: loss of legal certainty (1), 

disproportionality and potential inefficiency 

of the remedies (2), significant weakening of 

                                                 

7 In this respect, the NCT is different from what is 
foreseen with the Digital Services Package Act which 
would consist of a list of prohibited behaviours.  
8 Christian Ahlborn and Will Leslie, ‘Jack of all trades, 
master of none’: the ever-increasing ambit of the 

fundamental rights (3) and risk of disparate 

application (4).  

 

1. An imprecise standard compromising legal 

certainty 

 

During the above-mentioned Webinar, 

speakers have highlighted that it is necessary 

to provide details of the NCT’s intervention 

threshold and standard of appreciation. 

Isabelle de Silva pointed out that the NCT 

would be used in case of “distortion of 

competition”, admitting this expression 

remains rather vague. Can we expect this 

standard to be explained further? Not really, 

if we refer to the one used by the CMA. After 

eighteen years of decision-making practice, 

“the substantive boundaries of the regime remain 

unclear” and the Market Investigation regime 

is described as “a highly flexible policy 

instrument”8. Here is what the UK guidelines 

provide: “[a] market investigation may examine 

any competition problem and identify the feature 

causing the problem. It aims only to see if competition 

within the particular market under review is working 

well or can be improved and is not seeking to 

establish general rules and obligations for 

firms. (…) As well as being able to look into the 

conduct of firms, the [Competition Commission] can 

probe for other causes of possible [adverse effects on 

competition], such as structural aspects of the market 

market investigation regime’ in Barry Rodger, Peter 
Whelan and Angus MacCulloch (eds), The UK 

Competition Regime: A Twenty-Year Retrospective (OUP 
2021, forthcoming). 

https://www.youtube.com/watch?v=POjC-7kgroQ
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(including barriers to entry and expansion) or the 

conduct of customers” 9. Regarding market 

analysis, we learn that “[t]he extent to which the 

[Competition Commission] will seek to quantify 

particular effects (…) – and the degree of precision 

with which this is attempted – is likely to vary 

from case to case”10. What should be 

stressed is that “Competition Commission is not 

required to treat any aspect of market structure or 

behaviour as ‘given’, but rather has an extremely wide 

brief to identify any aspect of the market to which 

changes could be made that would significantly 

improve competition”11. In the end, to determine 

if the functioning of the market could be 

improved, the CMA conducts a 

counterfactual analysis: “[i]n identifying some 

features or combination of features of the market that 

may give rise to an [adverse effect on competition], the 

[Competition Commission] has to find a benchmark 

against which to determine how the market may be 

judged to be performing. In the absence of a statutory 

benchmark, the [Competition Commission] defines 

such a benchmark as a ‘well-functioning market’ 

(…) – i.e. one that displays the beneficial aspects of 

competition (…) but not an idealized perfectly 

competitive market. The benchmark will 

generally be the market envisioned 

without the features”12.  

                                                 

9 Competition Commission, CC3 (Revised), 
Guidelines for market investigations: Their role,  
procedures, assessment and remedies [2013]             
paras 18-19.  

10 Ibidem 41.  
11 Christian Ahlborn and Daniel Piccinin, ‘Between 
Scylla and Charybdis: Market Investigation and the 
Consumer Interest’ in Barry Rodger (ed), Ten Years of 
UK Competition Law (DUP 2010) 178. 

The question revolves around the enigmatic 

definition of a “well-functioning market”. Up 

to now, competition was considered healthy 

provided it was not compromised by 

anticompetitive behaviours. Merger law was, 

for its part, conceived as a complementary 

strategy of prevention of the subsequent 

occurrence of such behaviours. With the 

NCT, the idea is quite different: as soon as 

the intervention of a competition authority 

can “make things better”, it becomes 

relevant. Needless to say, the competitive 

functioning of almost every market could be 

“improved”. Such a standard would thus 

leave considerable scope for competition 

authorities which would be able to intervene 

as they please13, thus broadening their power 

to enforce a real competition policy. This 

would dangerously reduce legal formalism 

which hitherto ensured the predictability of 

competition authorities’ intervention. 

Undermining legal certainty in such a way 

would be all the more serious as the range of 

remedies foreseen by the NCT is wide and 

open.  

 

 

12 Competition Commission, CC3 (Revised), 
Guidelines for market investigations: Their role,  
procedures, assessment and remedies [2013] para 320.  
13 About UK Market Investigation References: “the 

Competition Commission has almost unlimited power to reshape 

the market to remedy any ‘adverse ef f ect on competition’ that it 
identif ies”, Christian Ahlborn and Daniel Piccinin ,  
Between Scylla and Charybdis: Market Investigation 
and the Consumer Interest, in Barry Rodger (ed), Ten 
Years of UK Competition Law (DUP 2010) 192. 
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2. The potential inefficacy and 

disproportionality of the remedies 

 

As the French competition authority itself 

agrees14, the design and monitoring of the 

remedies is a major issue for competition 

authorities. The difficulty becomes even 

greater when remedies are to be applied on 

complex markets. It is then very challenging 

to appreciate, at the time of their conception, 

all the effects they are likely to produce in the 

medium or long term.  Indeed, remedies can 

lead to a weakening of competition, have a 

negative impact on consumers or even deter 

investment in dominant undertakings. These 

problems have already been pointed out 

about the CMA’s Market Investigation 

decisional practice15.  

 

Moreover, the French competition authority 

advocates for the absence of hierarchy 

between behavioural and structural remedies. 

This would constitute a major difference 

from what is foreseen in the field of antitrust 

law by Regulation n° 1/2003 which provides 

as follows: “[s]tructural remedies should only be 

imposed either where there is no equally effective 

behavioural remedy or where any equally effective 

                                                 
14 ADLC, Les engagements comportementaux (La 

documentation Française 2019) 11. 
15 Christian Ahlborn and Will Leslie, ‘Jack of all trades, 
master of none’: the ever-increasing ambit of the 
market investigation regime’ in Barry Rodger, Peter 
Whelan and Angus MacCulloch (eds) The UK 

Competition Regime: A Twenty-Year Retrospective (OUP 
2021, forthcoming). 
16 Council Regulation (EC) n° 1/2003 of 16 December 
2002 on the implementation of the rules on 

behavioural remedy would be more burdensome for the 

undertaking concerned than the structural remedy”16. 

It should be noted that the CMA is endowed 

with a wide margin of appreciation regarding 

injunctions:  [h]aving established a competition 

problem, and identified its causes, the Competition 

Commission is able to impose a wide range of legally 

enforceable remedies that typically focus on making the 

market more competitive in the future and make 

recommendations for remedial action by other public 

bodies”17. Choice is, to say the least, very open! 

The CMA has already made use of its faculty 

to impose structural remedies, for instance in 

the case of the London airports in which it 

ordered the BAA company to sell several of 

its establishments18. It seems very surprising, 

if not incoherent, to consider on the one hand 

that a structural injunction would generally be 

disproportionate in the antitrust field, 

whereas in this case an infringement is 

characterized; while considering on the other 

hand that such an injunction could be 

proportionate if pronounced on the basis of 

the NCT in the absence of any wrongdoing. 

This criticism has already been addressed to 

the Commission’s decision-making practice 

regarding commitment procedure, as soon as 

commitment decisions making legally binding 

competition laid down in Articles 81 and 82 of the 
Treaty, 2003 OJ (L1) 12 (hereafter Regulation 
n° 1/2003).  
17 Competition Commission, CC3 (Revised), 

Guidelines for market investigations: Their role,  
procedures, assessment and remedies [2013] para 20.  
18 Competition Commission, BAA airports market 

investigation – A report on the supply of  airport services by 

BAA in the UK, 19 March 2009, case current ly 
challenged before the CAT. 
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structural commitments are far from being 

uncommon19.  

  

Granting such a wide and non-hierarchical 

range of remedies to competition authorities 

would be all the more preoccupying as we can 

reasonably expect the judicial review of the 

decisions founded on the NCT to be 

superficial, which would contribute to the 

weakening of the undertakings’ fundamental 

rights.  

 

 

3. The significant weakening of the 

undertakings’ fundamental rights  

 

In spite of the letter of Regulation n° 1/2003 

which details at Article 23(5) that decisions 

taken in application of antitrust rules are not 

of a criminal nature, these belong to the 

criminal field in the sense of the European 

Court of Human Rights (ECtHR)20. It should 

nevertheless be specified that the decisions 

assimilating antitrust proceedings to criminal 

                                                 
19 “For example, between 2004 and 2014 the Commission 

took eleven commitment decisions in the energy sector. In four of  

those decisions structural commitments were made binding on the 

f irms which had of f ered them”, Frédéric Jenny, ‘Worst 
Decision of the EU Court of Justice: The Alrosa 
Judgment in Context and the Future of Commitment 
Decisions’ [2015] 38(3) Fordham International Law 
Journal 727.  
20 Since the landmark case Société Stenuit v France (1992) 
Series A no 232. 
21 Negotiations are still ongoing: the EU has a legal 
duty to adhere to the ECHR since the entry in force of 
the 2017 EU Charter of Fundamental Rights. 
22 See in particular: Case C-17/10 Toshiba, Opinion of 
AG Kokott, para 48; Case C-272/09 P KME, Opinion 
of AG Sharpston, para 64; Case C-521/09 P Elf  

Aquitaine, Opinion of AG Mengozzi, para 31; also Case 
C-185/95 P Baustahlgewerbe [1998] para 21.   

charges are legally binding only for Member 

States. Indeed, since the European Union has 

not yet become a party to the European 

Convention of Human Rights (ECHR)21, the 

ECtHR is not competent to operate direct 

control on the European Court of Justice 

(ECJ) case-law. Nevertheless, driven by the 

conclusions of several Advocates General22, 

the ECJ has recognized the benefit of the 

main guarantees provided by the ECHR, thus 

ensuring de facto compatibility between the 

case law of the Strasbourg and Luxembourg 

Courts23. As a result, the rights of defense, the 

presumption of innocence and the principle 

nullum crimen, nulla poena sine lege benefit 

companies in antitrust proceedings24. Even 

though this protection is far from being 

perfect25, it must be acknowledged that the 

ECJ case law has progressively improved the 

respect of fundamental rights.  

  

 

 

23 Delphine Dero-Bugny, Les rapports entre la Cour de 

justice de l’Union européenne et la Cour européenne des droits de 
l’homme (Bruylant 2015). 
24 See: Antoine Bailleux, ‘The fiftieth shade of grey 
Competition law, ‘criministrative law’, and fairly fair 
trials’ in Francesca Galli and Anne Weyembergh (eds) 
Do labels still matter? Blurring boundaries between 

administrative and criminal law: The inf luence of  the EU 

(Éditions de l’Université de Bruxelles 2014) 137-152; 
Krystyna Kowalik-Banczyk, La protection des droits 

fondamentaux en matière de concurrence dans le droit de l’Union 
européenne : Quelques éléments de réf lexion (A. Pédone 
2018); Mathieu Le Soudeer, Droit antitrust de l’Union 
européenne et droits fondamentaux des entreprises : Approche 

contentieuse (Bruylant 2019). 
25 For a critical approach, see: Thomas Bombois, La 

protection des droits fondamentaux des entreprises en droit 

européen répressif  de la concurrence (Larcier 2012). 

https://www.coe.int/en/web/human-rights-intergovernmental-cooperation/accession-of-the-european-union-to-the-european-convention-on-human-rights
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The adoption of the NCT could jeopardise 

these achievements. Indeed, according to the 

Engel criteria26, the main criterion used to 

determine if a proceeding constitutes a 

criminal charge is its repressive purpose27.  

Thus, if the ECtHR once considered that a 

simple blame is a criminal sanction28, it is 

mostly on the basis of its punitive goal. 

Conversely, the question was raised before 

the ECtHR as to whether a Russian sectorial 

competition law pertained to the criminal 

sphere. The ECtHR considered that this 

Russian proceeding did not fulfill the criteria 

of a criminal charge on the grounds that (1) it 

was limited to certain sectors and not 

universally applicable as would be a criminal 

law; (2) it aimed at preventing distortions of 

competition but not at punishing offenders 

and (3) it allowed undertakings to justify their 

behaviours in cases where they had beneficial 

effects on the market, whereas a criminal 

wrongdoing cannot be subject to an 

utilitarian justification29. This reasoning could 

undoubtedly be transposed to the NCT. An 

additional argument confirms this idea: the 

ECtHR did not consider that the 

implementation of the Russian competition 

law was a criminal charge even though it 

established an infringement and a sanction 

                                                 

26 Engel and others v Netherlands (1976) Series A no 22. 
27 Mireille Delmas-Marty and Catherine Teitgen-Colly,  

Punir sans juger ? De la répression administrative au droit 

administratif  pénal (Economica 1992). 
28 Dubus SA v France App no 5242/04 (ECtHR, 11 June 
2009). 
29 Neste v Russia App no 69042/01 (ECtHR, 3 June 
2004), see Linda Arcelin, ‘L’alliance raisonnable entre 

consisting in the restitution of the illicit gain. 

As long as the NCT would not establish any 

infringement nor foresee any sanction and 

that its aim would not be repressive at all, one 

can already be sure it would not be considered 

as a criminal proceeding by the ECtHR. In 

conclusion, despite the significant economic 

impact for companies that could have 

injunctions pronounced on the basis of the 

NCT, undertakings would certainly be 

deprived of the guarantees linked to criminal 

matters.  

 

It is worth mentioning that if the UK 

government tacitly acknowledged that 

Market Investigation proceedings shall 

respect the principle of a fair trial foreseen by 

Article 6 of ECHR – which applies in 

criminal as well as in civil matters – the 

respect of this principle is deemed to be 

satisfied provided that undertakings have a 

right to appeal before the Competition 

Appeal Tribunal (CAT)30. It nevertheless 

remains to be seen whether, beyond formal 

compliance to the principle, it is reasonable to 

consider that a superficial judicial review is 

truly satisfying in terms of effective 

protection of the rights of defense.  

droit de la concurrence et CEDH’ [2017] 11 Revue 

Lamy de la concurrence.  
30 Department for Business Innovation and Skills, ‘A 
Competition Regime for Growth: A Consultation on 
Options for Reform ’ [2011] para 3.6, quoted by Niamh 
Dunne, ‘Between competition law and regulation:  
hybridized approaches to market control’ [2014] 2(2) 
Journal of Antitrust Enforcement 241. 
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The only constraint to which authorities 

would be subjected to in the enforcement of 

the NCT would be the respect of the 

principle of proportionality – as it is a general 

principle of EU law – between the identified 

competition feature and the prescribed 

remedy. However, let us not be naive. What 

would the judicial control of proportionality 

consist of? To answer this question, a parallel 

can be drawn with the control of legality 

exercised over commitment decisions. Since 

the NCT and the commitment decisions 

would have in common that they are to be 

taken without characterizing any 

infringement, the arguments developed by 

the ECJ in the Alrosa case could probably be 

transposed to the future proceedings based 

on the NCT. The ECJ’s reasoning in the 

Alrosa case is as follows: as enforcement 

decisions and commitment decisions have 

different mechanisms, means of action, 

objectives and underlying concepts, it justifies 

a different standard of control of 

proportionality by the Court, limited to a 

“manifest error of the Commission”31. Yet, 

how could the Commission or any other 

competition authority be manifestly mistaken 

regarding the extent of the margin of 

                                                 
31 Case C-441/07 P Alrosa [2010] ECR I-05949, paras 

37-42. 
32 Christian Ahlborn and Will Leslie, ‘Jack of all trades, 
master of none’: the ever-increasing ambit of the 
market investigation regime’, in Barry Rodger, Peter 
Whelan and Angus MacCulloch (eds) The UK 

Competition Regime: A Twenty-Year Retrospective (OUP 
2021, forthcoming). 
33 Or Brook, ‘Priority-Setting as a Double-Edged 
Sword: How Modernisation Strengthened the Role of 

appreciation conferred by the NCT? It is 

worthy of note that during the 2010-2020 

period, the CMA successfully defended most 

challenges before the CAT, winning 10 of the 

12 cases – the two defeats being founded on 

procedural issues and not substantive ones32.  

 

 

4. A risk of disparate competition law 

enforcement at the Member States level 

 

The French competition authority is in 

favour of a national competence to enforce 

the NCT in addition to that of the 

Commission. This national power to 

implement the NCT would reinforce the 

concerns related to the uniformity of EU 

competition law enforcement. Indeed, when 

national competition authorities (NCAs) are 

endowed with a large margin of appreciation, 

they can take action on the basis of disparate 

national political aims and thus move away 

from the legal concepts and standards 

defined by the EU judges. This issue has 

already been pointed out with regard to 

competition authorities’ priorities setting, 

commitments decisions and assessments 

based on paragraph 3 of Article 101 TFEU33. 

Public Policy’ [2020] Journal of  Competition Law and 

Economics, https://ssrn.com/abstract=3580837  
(forthcoming); Heike Schweitzer, ‘Commitment 
Decisions in the EU and in the Member States:  
Functions and risks of a new instrument of 
competition law enforcement within a federal 
enforcement regime’, [2012] e-Competitions Bulletin 

https://ssrn.com/abstract=2101630.  

https://ssrn.com/abstract=3580837
https://ssrn.com/abstract=2101630
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Regarding the NCT, one of the main issues 

lies in the choice that would be given to 

competition authorities between enforcing 

antitrust rules or the NCT. Indeed, what 

would remain of the principle of equality 

before the law if for a similar case, one NCA 

chose to engage in the enforcement of 

antirust rules while another made a decision 

based on the NCT? This is not just a textbook 

case: in 2014, the CMA chose to open a 

Market Investigation on the Private Motor 

Insurance market and subsequently identified a 

competition problem about Most Favoured 

Nation clauses (MFNs) while in the 

meantime other NCAs were pursuing MNFs 

on the basis of classical antitrust 

proceedings34. 

 

 

II. Why did we get there? 

 

The Commission’s proposal to introduce the 

NCT did not come out of the blue. In our 

believe, it is the result of the combination of 

two simultaneous evolutions which, 

nurturing each other, gave rise to the idea it 

was possible to further exempt the 

competition authorities from the necessity to 

respect the boundaries set by the law. Indeed, 

since the “modernisation” carried out by 

                                                 

34 Christian Ahlborn and Will Leslie, ‘Jack of all trades, 
master of none’: the ever-increasing ambit of the 
market investigation regime’, in Barry Rodger, Peter 
Whelan and Angus MacCulloch (eds) The UK 

Competition Regime: A Twenty-Year Retrospective (OUP 
2021, forthcoming). 

Regulation n° 1/2003, a weakening of the 

legibility of antitrust rules is at work, which 

has for cause and consequence the increase of 

the discretionary power of the competition 

authorities.  

 

The modernisation of competition law aimed 

to avoid competition authorities’ over-

intervention by the adoption of a “more 

economic approach” which goal was to 

prevent type I errors (false positives). Such an 

ambitious approach is nevertheless more 

resource-intensive for authorities. Indeed, the 

analysis of increasingly complex markets has 

resulted in an exponential rise in the length of 

the Commission’s decisions35 and in the cost 

of antitrust enforcement. It was thus 

necessary to find a way to alleviate this 

difficulty, and the competition authorities 

quickly found a ready and powerful means to 

circumvent the problem: Article 9 of 

Regulation n° 1/2003 establishing 

commitment procedure. Allowing the 

authorities to dispense with the need to 

conduct an in-depth investigation and to 

characterise an infringement, this procedure 

was conceived to deal more efficiently with 

cases already covered by an established case 

law and for which the competition authorities 

would not have considered the infliction of a 

35 A decision of the European Commission averaged  
less than 100 paragraphs over the period 1979-1991, 
compared to more than 500 over the period 2005-
2017, Pablo Ibanez Colomo and Andriani Kalintiri,  
‘The Evolution of EU Antitrust Policy: 1966-2017 ’  
[2020] 82(2) Modern Law Review 321-372.  
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fine. It should be pointed out that the design 

of this procedure is particularly inconsistent. 

Here is the paradox: when an established case 

law exists, competition authorities inflict fines 

in the great majority of cases. The only cases 

in which a merely symbolic fine is 

pronounced are precisely those which are 

complex and unprecedented. It thus seems 

difficult, if not impossible, to implement the 

commitments procedure in accordance with 

its original spirit. The next part of the story 

was inevitable. Competition authorities have 

fully seized their power to initiate 

commitment proceedings in order to quickly 

“negotiate” 36 commitments with docile 

companies fearing the idea of engaging in a 

long and potentially expensive quasi-criminal 

litigation, including in complex cases where 

the existence of an infringement was 

uncertain in the light of existing case law. 

That is to say, precisely in the cases where it 

would have been necessary to develop a 

sound theory of harm; to provide for a strong 

legal argumentation regarding the existence 

of an infringement; and last but not least, to 

                                                 

36 The effectiveness of the undertakings’ bargaining 
power in the commitment proceedings can be 
discussed, see: Philip Mardsen, ‘The Emperor’s 
Clothes Laid Bare: Commitments Creating the 
Appearance of Law, While Denying the Access to 
Law’ [2013] CPI Antitrust Chronicle. 
37 Damien Gerard, ‘Negotiated Remedies in the 
Modernization Era: The Limits of Effectiveness’ in 

Philip Lowe and Mel Marquis (eds), European 

Competition Annual 2013: Ef f ectiveness and Legitimate 

Enforcement (Hart Publishing 2016). For detailed  
statistics, see: Wouter P J Wils, ‘Ten Years of 
Commitment Decisions Under Article 9 of Regulation 
1/2003: Too Much of a Good Thing?’ [2015] 

submit this reasoning to genuine judicial 

control. 

 

This evolution, far from being limited to a 

few marginal cases, is a widespread 

phenomenon. Following the entry in force of 

Regulation n° 1/2003, “commitment decisions 

subsequently emerged as the default antitrust 

enforcement tool in the modernization era and are still 

today becoming increasingly frequent”37. Thus, 

instead of fostering a more balanced and 

better reasoned enforcement of antitrust 

rules, the reform paradoxically led to the 

decline in the number of enforcement 

procedures based on Article 7, including in 

the most complex cases38. Beyond the 

concerns raised by the increasing use of 

commitment procedures regarding the 

undertakings’ fundamental rights, this soft 

and “efficient”39 decision making practice put 

a halt to what was essential: the evolution of 

the case law. The gradual adaptation of 

antitrust rules, which are sufficiently flexible 

to seize new cases, has been sacrificed for the 

sake of a short-term efficiency policy. If 

antitrust rules now appear to be insufficient 

Concurrences Journal 6th International Conference ‘New 
Frontiers of  Antitrust’ 
https://ssrn.com/abstract=2617580.  

38 David Bosco, ‘Le choc des modernisations du droit 
de la concurrence’ [2012] 10 Contrats Concurrence 

Consommation.  
39 The efficiency of commitments proceedings can be 
put into question, as the time from the opening of a 
proceeding to the adoption of the decision is on 
average only 17 percent longer for prohibition 
decisions than commitments decisions, see: Mario  
Mariniello, ‘Commitments or Prohibitions? The EU 
Antitrust Dilemma’ [2014] 1(2) Bruegel Policy Brief .  

https://ssrn.com/abstract=2617580
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to address issues raised by the new economy, 

it is partly because for the last 17 years, 

competition authorities have renounced on 

allowing them to sufficiently evolve. Indeed, 

if they had more often addressed complex 

cases, they could have developed a solid 

theory of harm about new issues and 

contributed to the improvement of the 

definition of antitrust infringements, in 

particular of the notion of abuse of dominant 

position. This would eventually have led to a 

gradual lightening of the competition 

authorities’ burden of proof – thus fostering 

efficiency.  

 

This massive use of commitment procedure 

resulted in (1) compromising the deterrent 

effect of antitrust rules, (2) denying victims of 

anticompetitive behaviours possibility to 

engage in private litigation without having to 

prove the existence of an infringement and 

(3) depriving a substantial part of 

Commission’s decisions – including the most 

questionable – of satisfying judicial review, 

which reduced the role of judges and 

strengthened the discretionary power of 

competition authorities. The introduction of 

the NCT would complete this evolution. 

Indeed, commitment proceedings paved the 

way for market shaping experiments.  If 

additional resources are not provided, the 

enforcement of the NCT would stem from a 

trade-off between the different tools available 

to the authorities. The NCT could either 

replace the commitment proceedings or 

contribute to the further reduction of the 

number of antitrust litigations. This is 

particularly regrettable as in the last years, the 

Commission has opened several antitrust 

litigations, which are still pending, against the 

GAFAM. In our opinion, the Commission 

may have doubted that the ECJ will agree 

with it on these complex cases and thus tried 

to find another way to tackle big tech 

companies. The NCT standard, which would 

undoubtedly remain very vague, would also 

give competition authorities the full 

discretion to implement an ambitious policy, 

based on (and largely guided by) a blind faith 

in economic “science”. This is the real crux 

of the issue. There is no disputing that 

competition law has a political raison d’être and 

foundation. It is also undeniable that there is 

a part of political choice in the enforcement 

of competition rules, but this one remains 

acceptable only provided that it is constrained 

by the respect of legal formalism and 

submitted to a satisfying judicial control.  

 

The idea here is not to promote a laissez-faire 

policy, but to advocate for a public 

intervention respectful of the Rule of Law. It 

is the duty of the jurist to sound the alert: we 

must ensure that a legitimate discretion does 

not turn into an arbitrary power 

compromising our liberties. 
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III. An Advocacy for the respect of the 

Rule of Law 

 

The Rule of Law is a fundamental concept at 

the basis of the EU construction40. It has its 

origins in the 1215 Magna Carta but was only 

systematized at the end of the 19 th century by 

Dicey who defined its three pillars: 

legality – the supremacy of the duly adopted 

rule against arbitrary power, equality and 

judicial protection. Interestingly, the Rule of Law 

concept fell into disuse in the early 20 th 

century, at the time of the Welfare State. It 

then came back in force with the strong 

resurgence of liberal ideas41. Conceived as a 

substantial principle of positive law, the Rule 

of Law is a safeguard against arbitrariness and 

implies a qualitative approach of the law 

– encompassing both the text enacting the 

rule and its jurisprudential interpretation42. 

This approach is subjective: the purpose of 

this requirement is that the citizen to whom 

the rule applies can, to a reasonable degree, 

foresee the consequences deriving from a 

given act, and adapt its conduct in order to 

obey the law43. Compliance to the Rule of 

Law thus goes hand to hand with respect of 

                                                 

40 The principle of Rule of Law is recognized by Article 
3 of the preamble to the Statute of the Council of 
Europe of 5 May 1946 and omnipresent in the ECtHR 
case law. Former European Commission of Human 
Rights indeed mentioned this concept since its first  
case: Lawless v Irland App no 332/57 (ECtHR 1st July 
1961). According to the ECtHR, the Rule of Law is a 
fundamental principle: Sunday Times v United Kingdom 

(1979) Series A no 30, para 55; Salabiaku v France (1988) 
Series A no 141, para 28. 

the principles of legal certainty and legitimate 

expectations. If a standard cannot be known 

nor its application foreseen, it inevitably 

results in a failure to ensure respect of the 

Rule of Law. 

 

It goes without saying that the New 

Competition Tool, by blurring the boundaries 

between law and regulation, would 

undermine the Rule of Law. This hybrid tool 

would allow competition authorities to 

benefit from the flexibility inherent in the 

enforcement of a law providing for a vague 

standard without being limited by the respect 

of genuine legal formalism and serious 

judicial review. It is necessary to wonder to 

what extent such a power – which let us not 

be afraid to say, borders on 

arbitrariness – empowering competition 

authorities to impose obligations to 

individual companies without any precise 

textual basis, could not encroach on a field 

which, in view of the principle of separation 

of powers, should fall under the competence 

of the legislator. Indeed, the question of 

whether it is necessary to regulate specific 

sectors is subject to heated debates44, debates 

41 Xavier Souvignet, La prééminence du droit dans le droit de 

la Convention européenne des droits de l’Homme (Bruylant  
2012)       13-14.  
42 Ibidem 328. 
43 Ibidem 286-287. 
44 For a synthesis and further references, see: Marie 
Cartapanis, Frédéric Marty, ‘Digital Platforms: The 
European Commission Launches Two Preliminary 
Impact Studies on the Competitive and Regulatory 
Framework for Electronic Intermediation Platforms’, 
[2020] 3 Concurrences 78-84. For an original thinking 
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which should be held on a case by case basis 

as part of a democratic legislative process. The 

question is: do competition authorities have 

any democratic legitimacy to be given such 

wide powers?   

 

This concern, as all those discussed in this 

paper, could be quickly swept away. Let us 

recall that the Rule of Law concept had been 

put aside at the time when UK implemented 

an interventionist policy. It is equally striking 

that it is precisely in the UK, the home 

country of the Rule of Law, that a tool similar 

to the NCT was born. According to us, all this 

has become possible because of the notion of 

public order. Vague and indefinable, it can 

change according to the fluctuant goals of 

public authorities. It is not without reason 

that the economic public order was described 

as the “antithesis of liberty” 45. Indeed, it implies 

the possibility to prioritise certain protected 

values, and thus allows for a trade-off 

between liberty and other values considered 

to be more important. The health crisis offers 

a good example: our freedom of movement 

is drastically limited to preserve public health. 

But if the measures adopted by Member 

States governments can seem to be justified, 

it is because of the gravity of the situation and 

                                                 

about these issues, see: Nicolas Petit, Big Tech and the 

Digital Economy: The Moligopoly Scenario (OUP 2020).  
45 Gérard Farjat, L’ordre public économique (L.G.D.J. 
1963) 32.  
46 This recalls Hayek’s warning about the 
consequences of such a policy for the preservation of 
our freedoms, see: Friedrich v Hayek, The Road to 

Serfdom (1944). 

with regards to their temporary character. 

Conversely, the establishment of the NCT 

would mark a deep and lasting change in the 

notion of economic public order. By 

separating the intervention of the authorities 

from the existence of illicit behaviours, the 

protection of the economic public order 

would no longer be limited to the protection 

of the competitive process itself but would 

aim at improving the results it produces. In 

other words, it would empower independent 

authorities to define the appropriate content 

of the economic public order on a case-by-

case basis, welcoming back centralized 

planning46.  

 

This policy would go against the liberal idea 

at the foundation of the EU construction. 

Indeed, the German ordoliberal doctrine, 

which played a major role at the time of the 

adoption of the Treaty of Rome47, aimed at 

the establishment of an “economic 

constitution” to prevent restrictions of 

competition coming from unfair behaviours 

of private undertakings but also from undue 

public interference in the free flow of trade48. 

The purpose was to enact intangible rules 

which would be able to guarantee the 

protection of the market process but also the 

47 David Gerber, Law and Competition in Twentieth 

Century Europe: Protecting Prometheus (OUP 2003);  
Patricia Commun, Les ordolibéraux, histoire d’un libéralisme 
à l’allemande (Les Belles Lettres 2016).  
48 On the risk of distortion of competition because of 
state intervention, see: Giuliano Amato, Antitrust and 

the Bounds of  Power: The Dilemma of  Liberal Democracy in 

the History of  the Market (Hart Publishing 1997).  
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preservation of the expectations of 

companies when facing coercion risks arising 

from choices dictated by immediate interests 

of the sovereign49.  

 

If up to now we could consider that, thanks 

to this “economic constitution”, the EU 

competition law enforcement was more 

sheltered from the influence of political and 

electoral cycles than in the US, it finally 

appears that the current interventionist 

inclination of the EU institutions could 

deeply impact the European system. It must 

be acknowledged that the NCT would be a 

most efficient tool as it would avoid necessity 

to enact new laws each time the authorities 

identify a “problem”. It would undoubtedly 

satisfy the authorities’ eagerness to find 

ready-made solutions for the sake of 

European consumers. If their main objective 

has become to be “acting fast”, in our view, 

the real emergency is to slow down.  

 

We need to take time to ask ourselves a 

fundamental question: can efficiency 

justify an increasing failure to comply 

with our most fundamental principles?  

 

It is also questionable whether this path 

would be the most efficient one, to the extent 

that compliance to the Rule of Law is in itself 

                                                 

49 Frédéric Marty, ‘Concurrence et politique 
industrielle : analyse de logiques distinctes’ in Viviane 
De Beaufort (ed) Entreprises stratégiques nationales et 

modèles économiques européens (Bruylant 2012) 138. 

a source of economic efficiency. As such, the 

European Economic and Social Committee 

(EESC) recently issued an opinion in which it 

warns that “the rule of law has come under pressure 

recently within the Union” and that “this 

development is troublesome as it might mean less 

respect for the other values named in Article 2 

[TUE]”50. Its cross-country studies analysing 

the effects of the compliance to the Rule of 

law on economic growth have shown that “on 

average, countries adhering more to the Rule of Law 

grow faster than countries adhering less”51.  

 

Another path more respectful of the Rule of 

Law can be envisioned. It would consist for 

the competition authorities to make use of 

their ability to focus their actions on antitrust 

litigations, including in difficult cases, to 

foster improvement in the case-law. If, after 

all, competition law stills appear to be 

insufficient, competition authorities would be 

free to formulate legislative proposals to the 

EU or national legislator, and to submit them 

to a legitimate democratic debate. If there as 

to be new sectorial prohibitions, these should 

be formulated in a clear and precise manner 

so that the operators of the sector concerned 

could foresee their application. Longer, more 

difficult and undoubtedly less efficient in the 

short term, this path seems to us to be the 

50 EESC, ‘The rule of law and its impact on economic 
growth’ [2020] ECO/511, para 2.3. 
51 Ibidem, para 6.1. 

https://www.eesc.europa.eu/en/our-work/opinions-information-reports/opinions/rule-law-and-its-impact-economic-growth
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only way to ensure a sustainable evolution of 

the EU competition law in the long run.   

 

The enactment of the NCT could take several 

years. It would be the most important 

creation since the adoption of merger 

control. To recall how it went: between the 

first legislative proposal of the Commission 

in 1973 to the final enactment of merger 

control by Regulation n° 4064/89 in 1989, 17 

years have passed. The length of the process 

was due to divergences of opinion between 

the Commission and the Council. Indeed, the 

latter have repeatedly demanded from the 

Commission that it specifies further the 

thresholds of merger control and the 

standard of appreciation of merger 

operations52. We can hope that the NCT 

legislative process will take time as well. This 

would recall that any major reform requires 

great patience. Hopefully in the meantime, 

the competition law community will wisely 

weigh the pros and cons of a tool which 

would have huge implications on our 

liberties.  

 

 

 

Maya-Salomé  GARNIER

 

                                                 

52 J Van damme and E Simons, ‘Le contrôle des 
concentrations dans la Communauté européenne’  
[1990] 28(1293) Courrier du CRISP 1-38.  


